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(i) 

STATEMENT OF QUESTIONS PRESENTED 

No. 12,807 

1. Did the District Court err in dismissing the complaint of an ex- 
federal employee discharged from the Navy Department during his proba¬ 
tionary period where the complaint alleged the following: 

(a) That plaintiff was denied his procedural rights under 
5 U. S. C. 22-1 and Executive Order No. 10450? 

(b) That plaintiff was discharged on grounds that he and his 
wife had registered to vote for a bona fide political party and 
that his wife had been mentioned in a periodical as an officer 
of an organization "designated” by the Attorney General, 
although all of these charges were nearly five years old or 
more and were founded on hearsay evidence and his wife 
had been previously cleared of the same charges against her 
beyond any reasonable doubt as to her loyalty? 

(c) That plaintiff was dismissed on the basis of these charges 
without any hearing whatsoever ? 

2. In ruling on a motion to dismiss the complaint could the District 
Court find that the Navy Departments charges against plaintiff and his 
wife, as stated above, were true and that plaintiff*s discharge for security 
reasons was justified although with one exception the charges were not 
admitted on the face of the complaint and there was no evidence before the 
court of their truth? 
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UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit 


No. 12,807 


FRANK L. HAYNES 

Appellant 


vs. 

CHARLES S. THOMAS, INDIVIDUALLY 
AND AS SECRETARY OF THE NAYY 

Appellee 


Appeal From The United States District Court 
For The District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is a suit by a former employee of the United States Department 
of the Navy against the Secretary of the Navy alleging that his dismissal 
from federal service was invalid (J.A. 2-9). Prior to his dismissal, 
appellant was employed at an annual salary of $3,175.00. Jurisdiction 
in the District Court was based on 28 U. S. C. 1331 and 2201. 

The instant appeal is from an order of the District Court granting 
appellee*S'motion to dismiss the complaint (J.A. 31).. The appellate juris¬ 
diction of this Court is based on 28 U. S. C. 1291. 
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STATEMENT OF THE CASE 

A. Facts and Agency Proceedings 

This appeal is from an order of the District Court granting appellee 1 s 
motion to dismiss the complaint on grounds that it failed to state a claim 
upon which relief could be granted. Therefore, the facts are those set forth 
in the complaint and the exhibits to the complaint (J. A. 2-30). 

On May 25, 1953, appellant, a five-point veteran T s preference eligible 
(See 58 Stat. 387 et seq, as amended, 5 U. S.C. 851 et seq., as amended), 
received an indefinite appointment, subject to a trial period ending May 24, 
1954, as an Engineering Draftsman, initial grade GS-818-4, initial salary 
$3,175 per year, at the New York Naval Shipyard, U. S. Navy Department. 
(J. A. 2, 3, 10, 11). In this capacity he rendered full and satisfactory 
service up to the time of his separation from the Navy Department (J. A. 6). 

On February 3. 1954, appellant received from the office of the 
Commander, New York Naval Shipyard, a letter stating that information 
had been received raising a question concerning appellant’s fitness for 
continued employment and enclosing a questionnaire to be answered under 
oath and returned within five days by appellant. Questions 7 through 12 
of the questionnaire generally requested information concerning the past 
and present organizational activities and the current newspaper and period¬ 
ical reading habits of appellant and his wife, Mrs. Carrie Ellen Haynes. 
Questions 3 through 6 were premised on certain information concerning 
specific past activities and associations of appellant and his wife. Of these 
latter, questions 3 to 5 solely concerned Mrs. Haynes. Question 6, the 
only one specifically referring to any activities of appellant himself, recited 
that appellant was alleged to have registered with American Labor Party 
in 1949 and that Mrs. Haynes was alleged to have registered with the same 
party in 1944 and 1945 (J.A. 3, 12-15). 

Previously, on or about September 27, 1951, while working as a 
Clerk-Typist with the New York District, U. S. Army Corps of Engineers, 
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Mrs. Haynes had received interrogatories sent to her pursuant to Executive 
Order No. 9835 (12 F.R. 9835), as amended by Executive Order No. 10241 
(16 F.R. 3690), by the Regional Loyalty Board of the Second United States 
Civil Service Region. Clhese interrogatories had concerned the same activ¬ 
ities of Mrs. Haynes as were recited in questions 3-6 of the February 3, 
1954, questionnaire to appellant from the Commander, New York Naval 
Shipyard.J Subsequently Mrs. Haynes had been given a hearing before the 
Second Civil Service Regional Loyalty Board and as a result on June 17, 
1952, she had received notice that she was "rated eligible on loyalty for 
federal employment." (J.A. 3, 4, 17-22). 

In his timely answer to the February 3, 1954, questionnaire, appell¬ 
ant informed the Commander, New York Naval Shipyard of the foregoing 
fact that on June 17, 1952, Mrs. Haynes had been informed by the Second 
United States Civil Service Commission Regional Loyalty Board that there 
was no reasonable doubt as to her loyalty. * In his answer to question 6 
of the questionnaire appellant also stated that, while prior to and since 
1949 he had always registered as a Democrat, in 1949 he had believed that 
the candidate he wished to support was running as a candidate of both the 
Democratic and American Labor Parties and had unthinkingly marked the 
American Labor Party box on his voting registration card. (J.A. 3, 4, 
17-22). 

On March 25, 1954, appellant was informed that it had been initially 
determined that he was a "poor security risk" and that an officer of the 
New York Naval Shipyard was to interview him concerning the material 
contained in the February 3rd questionnaire. During the course of this 

• ' A . f * 

interview appellant was asked about his 1949 American Labor Party regis¬ 
tration and by way of explanation repeated the facts contained in his answer 

*. .* ;» ‘ 

to the questionnaire, as described above. Appellant also stated that it was 

E.O. 9635 as amended by ELO. 10241 forbade, federal exploynent whenever "There is- a- reasonable 
doubt, as to the loyalty of the person involved to the Gwenneat of: the Uhi ted States. ” Mrs. 

Haynes' clearance under this standard necessarily meant that no such doubt existed in her case. 
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not until late 1951 or early 1952, during his wife T s loyalty hearing 
(referred to above), that he learned that the American Labor Party had 
been "cited” by a Congressional Committee. Appellant further informed 
the interviewing officer that all the other specific matters recited in the 
questionnaire which pertained to his wife were considered and adjudged in 
connection with his wife’s loyalty hearing and clearance by the Second Civil 
Service Regional Loyalty Board. (J.A. 4, 5). 

Thereafter, appellants counsel was notified that it had been decided 
by the Navy Department Local Screening Board to separate appellant from 
federal employment. By letter dated March 31, 1954, appellant by his 
counsel requested of the Commander, New York Naval Shipyard, additional 
time and opportunity to present fuller facts with respect to appellant’s 
security status and particularly the matters raised in the February 3rd 

questionnaire, including those relating to appellant’s wife. Appellant’s 

✓' 

counsel in this letter also questioned whether or not the proposed termina¬ 
tion of appellant’s employment was in compliance with legal requirements 
(J.A. 5, 23 , 24). 

On April 7, 1954, appellant received a Notification of Personnel Ac¬ 
tion signed by the Commander, New York Naval Shipyard, which informed 
appellant of his ’’Separation (Disqualification) during trial period/’ 
effective April 9, 1954, citing ”C.S. Rule 3.2, ” and stating as reasons for 
appellant’s separation the following: 

’’You were given an indefinite appointment as Engineering 
Draftsman, GS-4, on 25 May 1953, subject to satisfactory comple¬ 
tion of a trial period of one year, including investigation with satis¬ 
factory results. Investigation has disclosed that you and your wife 
registered under the American Labor Party; that your wife was 
the Recording Secretary of an organization which has been designated 
by the Attorney General of the United States pursuant to Executive 
Order 10450; and that her name appeared in two articles of a 
Communist front publication. You were given written interrogatories 
and subsequently orally interviewed. Your explanations were consider¬ 
ed but not deemed satisfactory. ” (J.A. 5, 25, 26). 


On April 12, 1954, appellant appealed to the United States Civil 
Service Commission, Second Region, contending that his separation from 
the Navy Department was in violation of Executive Order 10450, 18 F. R. 
2489; Public Law 733, 81st Cong. 2d Sess. 64 Stat. 476, 5 U.S.C. 22-1; 
and former section 9.105(b)(2) of the Civil Service Commission Rules 
and Regulations, 5C.F.R. (1949) 9.105(b)(2), 5C.F.R. (1955) 9.106 
(b) (2). By letter dated May 13, 1954, the Regional Director of the Second 
Civil Service Region denied appellants appeal, stating that his separation 
was apparently not affected under Executive Order No. 10450 or Public 
Law 733, and that the Civil Service Commission had no authority to investi¬ 
gate a charge that the Navy Department failed to follow the procedures pre¬ 
scribed under Public Law 733. The letter of the Regional Director further 
stated that appellant was not considered to have made out a prima facie 
case of removal for political reasons as required by former Regulation 
9.105 (b) (2). On May 18, 1954, appellant requested immediate transmittal 
of his file to the United States Civil Service Commission, Washington, D. C. 
(J.A. 5, 6, 26, 27). 

On September 16, 1954, the Chairman of the Civil Service Commission 
Board of Appeals and Review affirmed the decision of the Second Civil 
Service Region in a letter to counsel for appellant, stating, first, that 
there was no evidence that appellant was removed ,T because of his political 
opinions or affiliations, " within the meaning of Regulation 9.105 (b) (2) and, 
further, that the Commission Regulations did not provide for review of the 
discharge of an employee during his trial period. (J.A. 6, 29, 30). 

On or about October 24, 1954, appellant requested that appellee rein¬ 
state appellant and restore him to the position which he held at the time of 
separation- Appellee has refused to so reinstate appellant. (J.A. 6). 
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B. Court Proceedings . 

On November 15, 1954, appellant filed his complaint in the District 
Court, setting forth the foregoing facts and alleging that his separation from 
the Navy Department was not in conformity with law. Specifically, appellant 
alleged that his separation violated Executive Order 10450, supra, and 
Public Law 733, supra; that it further violated Civil Service Commission 
Regulations, section 9.105 (b) (2), supra, and the Fifth Amendment to the 
United States Constitution in that it was arbitrary and in that appellant was 
dismissed solely because of his innocent voting registration with the Ameri¬ 
can Labor Party and because of past activities and associations of his wife 
as to which she had been previously investigated and after a hearing, clear¬ 
ed beyond a reasonable doubt as to her loyalty. (J. A. 2-30). 

On December 8, 1954, in lieu of an answer appellee moved the court 
below to dismiss the complaint for failure to state a cause of action upon 
which relief could be granted (J. A. 31). On January 27, 1955, at the con¬ 
clusion of the oral hearing on this motion, District Judge Kirkland ruled 
from the bench, making findings of fact and conclusions of law and granting 
appellee's motion. In part he held that, inasmuch as appellant was a pro¬ 
bationary employee, the court was without authority to grant him the relief 
requested (J. A. 33, 34). The District Judge also made additional findings 
and conclusions which are directly at issue in this appeal, because appellant 
contends that these latter remarks reveal on their face grave errors of law 
which in and of themselves have done serious injury to himself and his wife. 
(Argument, Section IV, below). 

The District Judge held that appellant's wife had been a member of 
the American Labor Party and that two articles in a publication entitled, 
"People's Voice" had reflected her as recording secretary of an organiza¬ 
tion known as the United Harlem Tenants and Consumers Organization, 
going on to say: 
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"The Court will judicially notice that the United Harlem Tenants 
and Consumers organization has been designated by the United States 
Attorney-General pursuant to Executive Order No. 10450 that the 
magazine "People’s Voice, " has been cited by the House Committee 
on Un-American Activities as a Communist front publication, and the 
wife, Mrs. Haynes, has apparently registered under the American 
Labor Party, that has been cited by the House Committee on Un- 
American Activities as Communistic front in 1944 and 1945; and the 
petitioner registered under it in 1949. 

"This Court has serious doubt that a good Democrat would 
mistake the proper block and vote under that Labor Ticket if he 
didn’t intent it in fact. " (J. A. 33). 

Referring then to appellant’s former position in the New York Naval 
Shipyard, the District Judge stated: 

"One can’t conceive of a more sensitive position. And, 
accordingly, from his activities in an organization of the type, with 
his marriage to Mrs. Haynes, and her outstanding activities in that 
organization, the Secretary of the Navy through its agent, the 
admiral in charge of the yard, was fully justified in dismissing this 
man even for security reasons." (J.A. 33, 34). 

On March 18, 1955, the court below entered an order dismissing the 
complaint with prejudice. The foregoing ruling from the bench was by 
reference made part of that order (J.A. 31). On May 17, 1955, appellant 
filed his notice of appeal to this Court (J.A. 34). 


STATUTES, EXECUTIVE ORDER AND REGULATIONS INVOLVED 

Sections 1 and 2 of the Act of August 26, 1950, c. 803 , 64 Stat. 476, 

5 U. S. C. 22-1 and 22-2, P. L. 733, 81st Cong., 2d Sess., frequently 
referred to as "Public Law 733" in this brief, and section 9 (a) of the 
Hatch Act, the Act of August 2, 1939, 53 Stat. 1148, as amended, 5 U.S. C. 
1181 (a), are set forth in the Appendix to this brief. 

The relevant portions of Executive Order No. 10450 (April 27, 1953), 
18 F.R. 2489*, former section 9.105 (b) (2) of the Civil Service Commission 

* Anended by Executive Order Nx 1081 (October 16, 1953, 18 F.R 6583), Nb. 10531 (May 28, 

1954, 19 F.R 3069), and No. 10550 (August 7, 1954, 19 F.R 4981) in respects not relevant to 
this appeal. 
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Rules and Regulations, 5 C.F.R. (1949) 9.105 (b) (2), 5 C.F.R. (1955) 

9.106 (b) (2), and former section 4.1 of those Rules and Regulations, 

5 C.F.R. (1953) 4.1 (See 5. C.F.R. (1955) 4.101) are also contained in 
the Appendix to this Brief. 

The Fifth Amendment to the United States Constitution, so far as 
relevant to this case, states that "No person shall be . . . deprived of 
life, liberty, or property, without due process of law; ..." 

STATEMENT OF POINTS 

1. The trial court erred in dismissing the complaint for failure to 
state a claim upon which relief could be granted. Appellant's discharge 
from the Navy Department did not comply with the procedural requirements 
of the law, was for legally invalid reasons, and was arbitrary in that appell¬ 
ant was not granted a hearing on the charges against him. 

2. In granting appellee's motion to dismiss the complaint, the Dis¬ 
trict Court erred in ruling adversely to appellant on the truth of the Navy 
Department's charges against him and his wife, and this ruling in and of 
itself constituted a denial of due process of law. 

SUMMARY OF ARGUMENT 

1 (a). In ruling on appellee's motion to dismiss the complaint, the 
trial court was required to accept as true the factual allegations of the 
complaint, including all favorable inferences arising from those allegations 
and if appellant would have been entitled to relief under any state of facts 
which might have been proven in support of those allegations, the trial court 
erred in dismissing the complaint. 

The trial court erroneously ruled that appellant could not succeed on 
any grounds, for a federal employee not discharged in compliance with 
legal requirements for his protection is entitled to judicial relief, and this 
is equally true for probationary employees. 
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1 (b). Appellant's employment was terminated in plain violation of 
his procedural rights under Public Law 733 and Executive Order No. 10450; 
he was given no opportunity to show why he should not be discharged and 
his discharge was not reviewed or approved by appellee as Secretary of the 
Navy. As a result his discharge was invalid and he was entitled to judicial 
relief. 

2 (a). From the nature of the charges against appellant it was inferr¬ 
able that he was discharged for registering in 1949 to vote for the American 
Labor Party, a legitimate political party (despite adverse mention of it by 
the House Committee on Un-American Activities in 1944 and 1945). His 
discharge for this reason was a violation of his rights under regulation, 
statute, and the United States Constitution, and, therefore, he was entitled 
to judicial relief. 

2 (b). However, none of the charges against appellant and his wife 
constituted valid grounds for dismissal in any event. There was no proof 
of appellant's or his wife's membership in an organization designated by 
the Attorney General. One of the charges was that his wife had twice been 
mentioned as a member of such an organization in the articles of a magazine 
"cited" as "communist front" by the House Un-American Activities 
Committee. The other was that she, too, had registered to vote for the 
American Labor Party. All of the charges, therefore, were based on hear¬ 
say characterizations and one of them amounted to no more than "guilt by 
mention" of appellant's wife. All were based on events at least five years 
old and vitiated by discrepancies of time between the alleged activity and 
its characterization by the House Committee. Appellant's discharge on 
the basis of such charges was arbitrary and invalid, as he alleged in his 
complaint. 

3. Appellant was given no hearing prior to discharge on the charges 

against him and his wife. The decisions of the Supreme Court and of this 

* 

Court subsequent to Bailey v. Richardson, 86 U. S. App. D. C. 248, 182 
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F. 2d 46, require such a hearing, and the failure to afford one to appellant 
violated his rights under the Fifth Amendment to the Constitution. 

4. Without taking evidence, the District Judge ruled that the charges 
against appellant and his wife were true and that his discharge on security 
grounds was justified, although the complaint, with one exception, did not 
admit these facts. (That exception was appellant’s registration to vote for 
the American Labor Party in 1949). In so rilling, the District Judge dis¬ 
regarded the rules of law governing consideration of a motion to dismiss 
and ruled adversely to appellant on the factual allegations of the complaint. 
His own decision, therefore, rjasta heavy stigma on appellant and his wife 
without according them the essence of due process of law. Quite apart 
from appellant’s other contentions, he and his wife are entitled to have 
these errors purged from the record. 


ARGUMENT 

I. Appellant Was Entitled To Judicial Relief. His Dismissal 
From Federal Employment Was In Violation Of Public Law 
733 (5 U.S.C. 22-1) And Executive Order No. 10450. 

(a) Preliminary Statement 

The District Court granted appellee’s motion to dismiss the complaint 
for failure to state a claim upon which relief would be granted. In passing 
upon that motion, it was required to follow the rule stated by this Court 
in Callaway v. Hamilton National Bank , 90 U. S. App. D. C. 228, 231, 195 
F. 2d 556, 559: 

”. . . the plaintiff’s allegations are to be taken as true and all 
reasonable favorable inferences arising therefrom are to be indulged. 
Dioguardi v. Durning, 2 Cir., 193 F. 2d 744. A motion to dismiss 
should not be sustained ’unless it appears to a certainty that the 
plaintiff would be entitled to no relief under any state of facts which 
could be proved in support of the claim’ set forth by the plaintiff. ” 

From the allegations of the complaint it is taken as true, then, that 
appellant, who rendered full and satisfactory service to the Navy Department 
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prior to his separation, was dismissed for security reasons arising solely 
from his past voting registration with the American Labor Party and from 
past activities and associations of his wife as to which she had previously 
received clearance from the Second United States Civil Service Region 
after an investigation and hearing conducted pursuant to Executive Order 
No. 9835, 12 F.R. 1935, as amended by Executive Order No. 10241, 
16F.R. 3690. Moreover, appellants employment was terminated, not 
by appellee as Secretary of Navy but by a lesser official of the Navy Depart¬ 
ment, without any opportunity being afforded to appellant to submit state¬ 
ments or affidavits to show why he should not be terminated; nor was he 
given any hearing in which he might defend himself against such charges. 

Appellant alleges that his dismissal in these circumstances was not 
in conformity with law in several respects which we discuss below. This 
Court has repeatedly held that where a plaintiff alleges that his federal 
employment was terminated in violation of applicable legal requirements, 
a justiciable controversy is presented and, if the allegations are proven, 
judicial relief may be granted. See e.g. Mulligan v. Andrews, 93 U. S. 

App. D. C. 375, 211 F. 2d .28;; Kutcher v. Gray , 91 U. S. App. D. C. 266, 
199 F. 2d 783; Powell v. Brannan, 91 U. S. App. D. C. 16, 196 F. 2d 871. 
This is equally true in the case of probationary employees. Levy v. Woods , 
84U.S. App. D.C. 138, 171 F. 2d 145; Levy v. United States, 118 C. Cls. 
106. Therefore, insofar as the District Court dismissed appellant’s 
complaint because lf he had not exhausted his probationary service and 
accordingly has no standing before this court, M (J. A. 34), it was in error, 
and appellant is entitled to have a decision on the merits of his claim that 
he has been denied his rights under law. 

(b) Appellant Was Not Accorded His Procedural 

Rights Under Public Law 733 And Executive Order 
No. 10450, And Therefore His Discharge Was Invalid. 

Public Law 733 provides in pertinent part as follows: 
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"Notwithstanding the provisions of section 652 of this title, 
or the provisions of any other law, the Secretary of the Navy may, 
in his absolute discretion and when deemed necessary in the interest 
of national security, suspend, without pay, any civilian officer or 
employee of the Department of the Navy, respectively, or of their 
several field services: Provided, that to the extent that such agency 
head determines that the interests of the national security permit, 
the employee concerned shall be notified of the reasons for his 
suspension and within thirty days after such notification any such 
person shall have an opportunity to submit any statements or affidav¬ 
its to the official designated by the head of the agency concerned 
to show why he should be reinstated or restored to duty. The agency 
head concerned may, following such investigation and review as he 
deems necessary, terminate the employment of such suspended 
civilian officer or employee whenever he shall determine such term¬ 
ination necessary or advisable in the interest of the national security 
of the United States, and such determination by the agency head 
concerned shall be conclusive and final:" 

On April 27, 1953, the President issued Executive Order No. 10450, 
which this Court recently upheld as a valid executive implementation of 
Public Law 733. (Colev. Young , U. S. App. D. C. , F. 2d , 
decided July 28, 1955). The preamble of that order makes it clear that 
all federal employees are subjected to the "mutually consistent" standards 
of the statute and the executive order itself, and section 6 of the executive 
order makes it mandatory upon all agency and departments to follow in 
security cases the procedures required under the statute. * 

Accordingly, appellee and his agents were required to follow the 
procedure set forth in Public Law 733, and this they failed to do. Under 
the statute all employees, including probationary employees such as 
appellant, are entitled to a notification of the reasons for their suspension 
or impending termination, a period of thirty days in which to submit state- 

* That Congress intended the statute to be the exclusive authority in security cases for the 
^encies mentioned in Section 1 is apparent from Section 2 of the statute, 5 U.S.C. 22-2 which 
explicitly reserved to the Atomic Energy Gonnassion the powers given it under prior security law. 

No other agency was thna treated, althou^i the majority of them, including the Navy Department, 
had such prior authority. 
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ments or affidavits to show why they should be reinstated or not terminated* 
such investigation or review as the agency head deems necessary, and finally 
either termination or reinstatement by the agency head. These few protec¬ 
tions set forth in the statute are all that the employee is given; they are 
therefore important ones to him. Appellant received some notice of the 
"charges" against him in the form of the February 3rd questionnaire but, 
though he requested it, he was never given an opportunity to submit 
affidavits or statements in his own behalf. He was required to answer the 
questionnaire in five days and thereafter he had only the briefest notice of 
his proposed separation. From the short time sequence it may also be 
inferred that appellee never had any opportunity to review the case to the 
extent he might deem such review necessary, and it is undeniable that he 
never performed his personal statutory duty either to terminate appellant 
or see that he was reinstated, for appellant was separated by order of the 
Commander, New York Naval Shipyard. This last duty was one which 
Congress emphatically intended should not be delegated: 

"It is the intention that the head of a department can delegate 
his authority to suspend an employee but he cannot delegate his 
power to terminate the services of an employee who has been 
suspended under this legislation." (S. Kept. No. 2158, 81st Congress 
2d Session, p. 3.) 

The Notification of Personnel Action cited as authority for appellants 
dismissal "C. S. Rule 3. 2. "**However, as we have said above, Executive 
Order No. 10450 made it incumbent upon the Navy Department in security 

* These rights oust be the saae for enployees terminated at once as for those suspe n ded first 
and then terminated. The statute ought not- to be read as requiring suspension,. and, on the other 
h«nd r no reason exists shy an enployee who is simply dismissed outright should have less rights 
than one shorn the Govemomt feels required to suspend, first.. Clearly Congress considered the 
opportunity to answer the charges one ol the. basic protections built into the las. See S. Rept. 

No. 2158, 81st Gong., 2d Sess., p. 3. Moreover, it is clear fran the statute that suspension is 
reserved for the more drastic cases only. 


Presxroahly a reference to former section 3.2 of the Civil Service Cbnnission Riles and 
Regulations, 5 CF.R (1953) 3.2 

ry 
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dismissal cases to follow the procedure required by that order and by 
Public Law 733. In failing to follow that procedure, appellee denied 
appellant his rights under law and therefore the decision below was in 
error. 

n 

Appellant Was Dismissed From Federal Service For 
_ Invalid Reasons _ 

On whatever authority appellants dismissal was based, however, 
the only possible grounds of his discharge were set forth in the April 7, 

1954, Notification of Personnel Action and none of these constituted a 
valid basis for discharge. 

(a) The Only Charge Against Appellant Personally Was 
His 1949 American Labor Party Registration. His 
Dismissal On This Ground Was Invalid Under 
Former Civil Service Regulation (1953) 4.1, Under 
Section 9(a) of the Hatch Act (5 U. S. C. 118i (a) ) 

And Under The Fifth Amendment To The United 
_ States Constitution. _ 

Appellant's wife had been previously investigated and given a hearing 
on the same charges concerning her alleged past activities and associations 
as were contained in the February 3, 1954, questionnaire sent to appellant. 
No intervening facts concerning her were contained in that questionnaire. 

We do not contend that her prior clearance under that stringent standard 
was res judicata. The nature of those charges and whether appellant could 
be dismissed on the basis of them without a hearing are, however, questions 
which we discuss below. Here it is enough to say that in context of 
Mrs. Haynes' prior clearance, the single charge against appellant himself— 
his 1949 voting registration with the American Labor Party — looms as a 
crucial factor in his dismissal. Certainly it was one of the grounds for his 
dismissal and he was entitled to the inference that it was the decisive one. 
Indeed one of the charges against his wife was that she, too, had registered 
to vote for that party. The Civil Service Commission erred in stating that 
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appellant had not made out a prima facie case that his discharge was for 
political reasons, in violation of former section 9.105 (b) (2) of the Civil 
Service Commission Rules and Regulations, 5 C. F.R. (1954) 9.105 (b)(2).♦ 
Moreover, the court below erred in holding in effect that even if appellant 
1 was discharged for that reason, he could not obtain judicial relief. 

Former section 9.105 (b) (2) was meant to implement former section 
4.1 of the Civil Service Commission '..... Rules and Regulations, 5 C. F.R. 
(1953) 4.1 which stated in part: 

"Persons in the executive branch shall retain the right to vote as they 
choose and to express their opinions on all political subjects and 
candidates . . . " ♦* 

i • * 

Section 9 of the Hatch Act, 53 Stat. 1148, as amended, 5 U. S. C. 
118i(a), specifically provides that "all such persons (Officers and employ¬ 
ees in the executive branch of the Federal Government) shall retain the 
right to vote as they may choose . . . ”*** Clearly this does not mean that 
if they vote as they choose, they may be discharged. Moreover, in Bailey 
v. Richardson , 86 U. S. App. D. C. 248, 182 F. 2d 46, this Court stated, 
as the Supreme Court had previously in United Public Workers v. Mitchell, 
330 U. S. 75, that Congress could not legislate that no Republican shall be 
appointed to federal office. Surely what Congress cannot legislate the Navy 
cannot decree, and what is true for Republicans must be equally true for 

r * Presently 5 C.F.R. (1955) 9.106 (b)(2)-. Ibis regulation, authorizes, the Cbnniasian to 

investigate, any moral of. an enployee shear the esployee has: established, aprima facie case 
that ... **(2) He re mo v a l . . . was made for. political reasons: except, as nay be required by 
las . . .” In the text se paint out that.appellmt's renoyal for.having, registered to vote ... 
for a bona fide political party, so far from being required, was forbidden by lam 

** The sane provision is nos contained in 5 C.F.R. (1955) 4.10L 

*** Haile Section 9A of the Hatch Act, 53 Stat. 1148, 5 U.S.C. 118j .may state, a lim . tatifln .in 
the case of parties advocating overthrow of our constitatitxadJGanr of government,, the Aerican 
Lsbor Party is not such a party nor was there any proof that it mas. 
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members of other bona fide political parties. * 

We do not have here the question of whether or not under Executive 
Order No. 10450 appellant could be discharged for voting for political 
candidates of an organization designated by the Attorney General. (Indeed, 
the Navy Department did not even purport to separate appellant under the 
authority of that executive order.) The American Labor Party has never 
been so designated; it was merely "cited" by a Congressional committee. 

In these circumstances, a policy so basic as that stated in the Hatch Act 
and a constitutional right so fundamental as that of voting cannot be nullified 
by executive action. A discharge based on one’s registration to vote for 
the candidates of a legitimate political party is unconstitutional, United 
Public Workers v. Mitchell , supra. While in the present posture of this 
case, appellant is entitled to the inference that this was in fact the cause 
of his removal, inasmuch as it was the only new ground and the only one 
relating to his personal conduct, the conclusion is no different if it is 
assumed to have been merely one of the causes; for absent this ground, 
(including the same charge against his wife), the decision of the Navy 
Department might well have been to retain appellant. See Kutcher v. Gray , 
supra. 

However, the constitutional defect goes deeper here. Appellant 
registered with the American Labor Party as a result of an innocent 
mistake. (Without hearing any evidence on this question, the District 
Judge implied that such a mistake, which is commonplace at the polls, was 
impossible. Here again he ignored the rule plainly stated by this Court 


The fact that the House Gamut tee on Ifa-Anerican Activities had. "cited” the Anerican 
Labor Party was not proof of its character (See Section II (b), .below). The Ccmnittee itself 
has acknowledged that it may err. See Annual Report of the Committee on Un-American Activi¬ 
ties for the Year 1953, H.R. Rept.Tb. 1192, 83rd Gong. 2d Sess., p. 127. Moreover, this is 
not the first time that comdttees of a Congress controlled by one party have criticized the 
activities of. another party. That an Executive agency should rely on such criticism in 
judging the character of its eqaloyees is little short of astounding. 
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in Callaway v. Hamilton National Bank , supra). He was entitled to an 
opportunity to prove this fact. His dismissal because of an innocent voting 
registration would go far beyond what was condemned in Wieman v. Updegraff, 
344 U.S. 183, where the Supreme Court held that due process forbade the 
exclusion of persons from public service on grounds of innocent membership 
in a proscribed organization. Here the organization was not officially pro¬ 
scribed and appellant was not a member but merely a registrant to vote for 
its candidates, If appellant was dismissed because of his voting registration, 

iC . 

he was denied his rights under law and was entitled to relief from the trial 
court. It was error to rule otherwise. 

(b) The Charges Against Appellant And His Wife And 
The Evidence Supporting Them Render His Dismissal 
On Those Grounds Invalid. _ 

The "derogatory” information against appellant stated by the court 
below (in the form of conclusions) and set forth in the February 3, 1954, 
questionnaire, may be summarized as follows: that appellant and his wife 
on three former occasions registered to vote for the candidates of an organ¬ 
ization "cited" by a Congressional committee and that appellant’s wife was 
mentioned in two articles (both more than five years old) of a similarly 
"cited" publication as having at some time in the distant past been in an 
organization subsequently designated by the Attorney General. 

The only charge against appellant personally was that he had registered 
to vote in accordance with state law for a legitimate political party, as he had 
the right to do under regulation, statute, and Constitution. In part, the 
charges against his wife were for exercising the same right. In any event, 
she had been held loyal beyond a reasonable doubt after a previous hearing 
on the same charges; nothing new was alleged. 

To say that the basis for these charges was insubstantial is mild 
indeed. Plainly the "citations" by the House Un-American Activities 
Committee were hearsay evidence of no probative value (Compare Reming¬ 
ton v. United States (CCCA 2d), 191 F. 2d 246, and Rudder v. United States, 
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_App. D. C._,_F. 2d_, decided July 21, 1955), and no authority 

is required to show that the alleged magazine articles were also. The 
character of the periodical "People’s Voice" was utterly irrelevant in any 
event; if innocent membership in an organization cannot be the basis of 
exclusion from public service (See Wfeeman v. Updegraff, supra), neither 
can mention of one’s wife in seven year old magazine articles. * 

Thus, in every respect the charges were founded on hearsay charac¬ 
terizations, and in one case the charge amounted to "guilt by mention" of 

* 

appellant’s wife in an unpopular magazine, hi every instance there was 
a substantial time discrepancy between alleged activities of appellant and 
his wife and their indirect characterization by the House Committee or the 
Attorney General. Whereas his wife had previously had a hearing on the 
same charges against her, and it is virtually inconceivable that as an 
employee of a branch of the armed services she could have been found loyal 
beyond a reasonable doubt if these charges had carried any weight at the 
end of the hearing, appellant was given none. Yet, on their face, these 
charges were entitled to no weight in fact or in law. 

Under these circumstances, we think the decisions of the Supreme 
Court and of this Court require a holding that appellant’s dismissal was 
invalid. Indeed, in terms of this Court’s holding in Bailey v. Richardson, 

86 U. S. App. D. C. 248, 182 F. 2d 46, affirmed by an equally divided court, 
341 U. S. 918, there was here no "reasonably grounded suspicion" such as 
the Court in that case held would justify summary dismissal, and therefore 
appellant’s discharge was arbitrary. 

In Weiman v. Updegraff, supra, the Supreme Court reserved the 
"serious question" of whether designation of an organization by the U. S. 
Attorney General was sufficient notice to state employees who could be 

The articles in “People’s \bice” were allegedly dated July 20, 1946, and January 18, 1947 
(J. App. 12). United Harlem Tenants and Consumers Organization was not designated by the 
Attorney General until May 27, 1948, 13 F.R. 3068. 
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dismissed for membership in the organization. In Rudder v. United States, 
supra, this Court said: 

i 

"Yet even as an employee, a member of a listed organization 
is not automatically disqualified. ’Neither Congress nor thePresident, 
has seen fit to make membership in any organization designated by 
the Attorney General cause for removal from Government employ¬ 
ment. ’ Kutcher v. Gray , 91 U. S. App. D. C. 266, 270, 199 F. 2d 
783 , 787. Even as against the organization itself, the designation 
is not conclusive. Joint Anti-Fascist Refugee Committee v. 

McGrath , 341 U. S. 123. As against a member of the organization, 
whatever validity the designation may have in connection with the 
purpose for which it was intended, in connection with other purposes 
it may not even be evidence. United States v. Remington, 191 F. 2d 
246, 252 (Id Cir.; Swan, Chief Judge, and Augustus N. Hand and 
Learned Hand, Circuit Judges). Cf. Shachtman v. Dulles , supra. ” 

Id., page 4. 

i 

hi the Rudder case, the Attorney General had the statutory power to 
list certain organizations as proscribed to tenants of federal low-cost 
housing. Yet reliance on a list which he compiled pursuant to his duties 
under Executive Order 9835, relating to federal employees, was held 
arbitrary. This case is a more aggravated one, for the House Un-American 
Activities Committee has no powers or duties in connection with federal 
employment, so that its listings have no legal relevance there, hi at least 
one case, as we have shown, reliance on these listings ran afoul of the 
Hatch Act guarantee to federal employees of the right to vote (Section 
n(a) supra). Moreover, that Committee does not give cited organizations 
a hearing such as the Attorney General is required to give where an organ¬ 
ization challenges his designation as arbitrary. Joint Anti-Fascist Refugee 
Committee v . McGrath, 341, U.S. 123; see 28 C. F. R. (1955) 41.1etseq., 

18 F. R. 2619. Until such a hearing is given, we think final dismissal of 
any employee because of membership in the organization is arbitrary, quite 

i 

apart from the Navy Department’s authority to rely on such citations. But 
in any event, it is clear that mere membership cannot be conclusive grounds 

i ^ 

for dismissal. See Kutcher v. Gray, supra; Rudder v. United States , supra. * 

* Uider Executive Oder 10450, as under Executive Order 9835, such member s hip is only one 
piece of evidence against an employee. See E. 0. 10450, sec. 8 (a). 
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Aside from the legal defects in the evidence against appellant, at most 
it amounted to no more than this: that five years before appellant had 
registered to vote, as he had the right to do, and that his wife, a woman of 
undoubted loyalty, over nine years before had done the same thing, and 
nearly seven years before had been mentioned in a magazine termed 
’’communist front" by a Congressional Committee. To dismiss appellant 
on the basis of such evidence was arbitrary in every" sense of the word and 
the trial court erred in ruling to the contrary on appellee’s motion. 

m 

Appellant’s Dismissal Without A Hearing Was 
Arbitrary And Therefore Invalid Under The Fifth 
A mendment To The United States Constitution 

In the context of the foregoing, we submit that the need for this Court 
to re-examine its decisions in Bailey v. Richardson, supra, and certain 
later cases is evident. The reasoning of those holdings is that there is no 
right to federal employment and therefore no basis for claiming a denial 
of due process in cases of removal from such employment. However, the 
Supreme Court has since held that the existence of an abstract right to 
such employment is irrelevant, for the Constitution forbids arbitrary 
exclusion from public office. Wfceman v. Updegraff, supra. 

What the Supreme Court meant by "arbitrary" is answered by its 
decisions in Joint Anti Fascist Refugee Committee v. McGrath , supra, and 
Adler v. Board of Education, 342 U. S. 485. In the Joint Anti-Fascist case 
the court remanded for trial a case in which organizations alleged that their 
designation as "Communist" by the Attorney General was arbitrary. Four 
Justices flatly held that such a designation without a hearing is arbitrary 
and Justice Burton stated that the Attorney General could not act by an 
"arbitrary fiat. ’’ Subsequently in Adler , the Court in ruling upon the New 
York "Feinberg Law” providing for dismissal of teachers who were mem¬ 
bers of listed organizations upheld the statute, noting that not only the 
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organization but the suspected teacher was given a hearing. The require- 
ment- of such a hearing saved the statute from invalidity. 

"Nor is there here a problem of procedural due process. 

The presumption is not conclusive but rises only in a hearing 
where the person against whom it may arise has full opportunity 
to rebut it." Id., 342 U. S. at p. 495. 

See also Rudder v. United States, supra. 

In view of these decisions, issued since Bailey , and of what is known 
today of the drastic privation and injury suffered by employees dismissed 
on loyalty and security grounds, it can scarcely be thought that such a dis¬ 
missal without the opportunity to defend oneself in a hearing is not arbitrary. * 

If under the Joint Anti-Fascist case, supra, an organization has a right to 
a hearing (see footnote), its members and supporters at the polls are entitl¬ 
ed to no less. The Adler case implies this much. To the extent that Bailey 
v. Richardson, supra, and subsequent cases imply a contrary holding, they 
no longer correctly state the law and, therefore, should not control this 
question. 

We have previously discussed the charges against appellant; here we 

speak of his procedural rights. But the arbitrariness of.appellee's failure 

! 

to give him a hearing becomes more apparent when viewed in the context 
of those charges and their evidentiary basis. To deny appellant a hearing 
in which he could rebut them was to deny him due process of law under the 
Fifth Amendment to the Constitution. 



* The Attorney General apparently does not think so, either, for. after the decision in the 
Joint Anti-Fascist case, supra, he issued rules providing a hearing of sorts for organizations 
listed by him. 28 GF.R. 41.1 et seq., 18 F.R. 2619. 

• i , 

I 


i 


The Decision Of The District Court Itself Constitutes 
_ A Denial Of Due Process Under The Fifth Amendment 
To The United States Constitution. _ 

Certain parts of the District Judge's ruling from the bench are quoted 
in the Statement of the Case section of this brief; the full text is set forth 
at pages 32-34 in the Joint Appendix. That ruling by reference was made 
part of the order of the court below dismissing appellant's complaint. The 
District Judge found, as was conceded, that appell&ut had registered to vote 
for the American Labor Party in 1949. He also found, although it was 
nowhere alleged or conceded, that appellant's wife had registered with the 
same party which he noted "has been cited by the House Committee on Un- 
American Activities as communistic front in 1944 and 1945. "* He further 
found ("from the record"), although it was not alleged or conceded, that 
appellant's wife had been mentioned in the publication "People's Voice" as 
an officer of the United Harlem Tenants and Consumers Organization, 
previously designated by the Attorney General (and it is evident from his 
ruling that he accepted her alleged officership in the organization as a 
proven fact), and he noted that "People's Voice" had also been "cited" by 
the same House Committee. He strongly implied that appellant's American 
Labor Party registration could not have been innocent. From these 
"findings," he concluded that "the Secretary of the Navy through its (sic) 
agent, the admiral in charge of the yard, was fully justified in dismissing 

-*V 

this man even for security reasons." 

In short, the District Judge ignored the allegations of the complaint 
or else disbelieved them, went behind the complaint, and ruled adversely 
to appellant on questions of fact as to which he had neard no probative 

The District Judge stated that the Anerican Labor. Party was “ cited” in 1944 and 1945 bat 
that appellant registered with it in 1949. Apparently the District Judge regarded such a cita¬ 
tion as permanent evidence, regardless of later events. The Gonndttee itself is not. so inflex¬ 
ible, however,. and. concedes that later events nay change, its views- of a group. See 1953 Annual 
Report, loc. _dt, H.R. Rept. No. 1192, 83rd Cong., 2d Sess., p. 127. 


23 


i 


. * ' 

evidence. In so doing he completely disregarded the well-settled rule 

■ * 3 ’ k i ■ 

governing consideration of a motion to dismiss, as stated by this Court in 

t 

Callaway v. Hamilton National Bank , 90U.S. App. D. C. 228, 195 F. 2d 
556, (Section I, supra), and other cases. Moreover, he made it quite 

I / * ■* 1 -* *. -i 

clear that, in his opinion, appellant was not worthy of relief, and it can be 
inferred that this opinion may have influenced his erroneous conclusion 

... ^ j ■* * ‘ * * T “ 

that appellant had not stated a claim upon which relief could be granted. 
This ruling from the bench was more than a disregard for orderly 

r 

procedure as embodied in the rule stated in the Callaway case; it was a 
direct denial of due process of law to appellant and his wife — an adverse 
judgment of their activities and characters without a trial and without 
support in evidence. j 

* i 

Whether or not the Navy Department could rely for decision on 
citations by a House Committee or magazine articles is a serious question 
which we have previously discussed. Whether or not a District Judge could 
ever do so is an even more serious question, but in the context of this case 
a secondary one. Most emphatically he was not authorized to assume as 

i * ** , 

true in ruling on appellee's motion what was neither alleged nor admitted 

i ■ ■ 

on the record before him. r 

To do so was the gravest error. We apprehend that similar proced¬ 
ural errors have been committed from time to time by trial courts, but 
rarely, if ever, have they resulted in an unsupportable holding which 
stigmatizes the character of a party before the Court. The matter goes 
farther, however, for appellant's wife was not a party and she was equally 
tarred. Such summary injustice is in the most direct sense a denial of 
due process. ! ; . 


In Wteman v. Updegraff, 344 U. S. 183, at p. 191, the Supreme 

i , 

Court noted the serious consequences attendant upon exclusion from public 

i * i •* 

employment on grounds of disloyalty. • J 
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"In view of the community the stain is a deep one; indeed, 
it has become a badge of infamy." 

This Court has also shown itself sensitive to these considerations. 

in Friedman v. International Assn of Machinists, _U. S. App. D. C._ 

220 F. 2d 808. While the judgment passed upon appellant and his wife by 
the trial judge may be less extreme than the charge against plaintiff in the 
Friedman case, it is serious indeed in the context of our times, the more 
so because it is the judgment of a United States court. It is unconscionable 
that a federal court should visit such consequences upon two people without 
hearing the evidence against them and in their behalf, indeed, in plain 
violation of established rules of procedure. Furthermore, the District 
Court is one of permanent record and therefore the stain of its ruling will 
be an indelible one unless relief is granted by this Court. 

For this reason alone, the decision of the District Judge should be 
reversed and remanded with instructions to strike from the record his 
unsupported and damaging statements concerning appellant and his wife. 
They are entitled to this measure of relief quite apart from appellant's 
broader contention that the complaint stated a claim upon which relief 
could be granted. 


CONCLUSION 

For the reasons stated in this brief, the decision of the trial court 

should be reversed and remanded for further proceedings in the court below. 

In any event, the decision of the trial court should be reversed and remanded 

with instructions to strike from the records those portions of its ruling which 

are not supported by the factual allegations of the complaint. 

' * Respectfully submitted 

James H. Heller 
1026 Woodward Building 

Of Counsel: Washington, D. C. 

Dickstein, Shapiro & Friedman David I. Shapiro 

350 Fifth Avenue 350 Fifth Avenue 

New York, 1, New York New York, New York 

Attorneys for Appellant. 
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APPENDIX TO APPELLANT’S BRIEF 

! ' • ■ . ‘ 

Sections 1 and 2 of the Act of August 26, I960, c. 803, 64 Stat. 476, 

5U.S.C. 22-1, 22-2, Public Law 733, 81st Congress, 2nd.Session. 

j * „ - - 

Sec. 22-1. Suspension of civilian officers and employees 

of certain departments and agencies for national security 
reasons; procedure; review; employment in other departments 

or agencies. ; j V , 

• . •! ,• * » 

Notwithstanding the provisions of section 652 of this title, 
or the provisions of any other law, the Secretary of State; / . 
Secretary of Commerce; Attorney General; the Secretary of 
Defense; the Secretary of the Army; the Secretary of the Navy; 
the Secretary of the Air Force; the Secretary of the Treasury; 
Atomic Energy Commission; the Chairman, National Security 
Resources Board; or the Director, National Advisory Committ¬ 
ee for Aeronautics, may, in his absolute discretion and when 
deemed necessary in the interest of national security, suspend, 
without pay, any civilian officer or employee of the Department 
of State (including the Foreign Service of the United States), 
Department of Commerce, Department of Justice, Department 
of Defense, Department of the Army, [ Department of the Navy, 
Department of the Air Force, Coast Guard, Atomic Ehergy 
Commission, National Security Resources Board, or National 
Advisory Committee for Aeronautics, respectively, or of their 
several field services: Provided, That to the extent that such; 
agency head determines that the interests of the national jf 
security permit, the employee concerned shall be notified of 
the reasons for his suspension and within thirty days after such 
notification any such person shall have an opportunity to submit 
any statements or affidavits to the official designated by the 
head of the agency concerned to show why he should be rein¬ 
stated or restored to duty. The agency head concerned may, 
following such investigation and review as he deems necessary, 
terminate the employment of such suspended civilian officer or 
employee whenever he shall determine such termination necess 
ary or advisable in the interest of the national security of the 
United States, and such determination by the agency head con- 
cemed shall be conclusive and final: Provided further, That 
any employee having a permanent or indefinite appointment 
and having completed his probationary or trial period, who is 
a citizen of the United States whose employment is suspended 
under the authority of sections 22-1 to 22-3 of this title, shall 
be given after his suspension and before his employment is 
terminated under the authority of said sections, (1) a written . 

statement within thirty days after his suspension of the charges 

. ’ - ^ : - ’ ' . * . 1 / 


/ 


26 

against him, which shall be subject to amendment within thirty 
days thereafter and which shall be stated as specifically as 
security considerations permit; (2) an opportunity within thirty 
days thereafter (plus an additional thirty days if the charges 
are amended) to answer such charges and to submit affidavits; 

(3) a hearing, at the employee's request, by a duly constituted 
agency authority for this purpose; (4) a review of his case by 
the agency head or some official designated by him, before a 
decision adverse to the employee is made final; and (5) a writt¬ 
en statement of the decision of the agency head; Provided further, 
That any person whose employment is so suspended or termin¬ 
ated under the authority of said sections may, in the discretion 
of the agencyhead concerned, be reinstated or restored to duty, 
and if so reinstated or restored shall be allowed compensation 
for all or any part of the period of such suspension or termina¬ 
tion in an amount not to exceed the difference between the 
amount such person would normally have earned during the 
period of such suspension or termination, at the rate he was 
receiving on the date of suspension or termination, as approp¬ 
riate, and the interim net earnings of such person; Provided 
further. That the termination of employment herein provided 
shall not affect the right of such officer or employee to seek 
or accept employment in any other department or agency of 
the Government:- Provided further, That the head of any depart¬ 
ment or agency considering the appointment of any person whose 
employment has been terminated under the provisions of said 
sections may make such appointment only after consultation 
with the Civil Service Commission, which agency shall have 
the authority at the written request of either the head of such 
agency or such employee to determine whether any such person 
is eligible for employment by any other agency or department 
of the Government. 

Sec. 22-2. Same; applicability to Atomic Energy Comm¬ 
ission. 

Nothing contained in sections 22-1 to 22-3 of this title 
shall impair the powers vested in the Atomic Energy Comm¬ 
ission by the Atomic Energy Act of 1946 or the requirements 
of section 1812 of Title 42 that adequate provision be made for 
administrative review of any determination to dismiss any 
employee of said Commission. 

/ b 

Section 9 (a) of the Hatch Act, Act of August 2, 1939, c. 410, 53 Stat. 

1148, as amended, 5 U. S. C. 118i (a). 

Sec. 118 (i) Executive employees; use of authority; political 
activity; penalties; reports to Congress. 


(a) It shall be unlawful for any person employed in the 
executive branch of the Federal Government, or any agency 
or department thereof, to use his official authority or influence 
for the purpose of interfering with an election or affecting the 
result thereof. No officer or employee in the executive branch 
of the Federal Government, or any agency or department 
thereof, except a part-time officer or part-time employee 
without compensation serving in connection with the existing 
World War II effort, other than in any capacity relating to the 
procurement or manufacture of war material shall take any 
active part in political management or in political campaigns. 

All such persons shall retain the right to vote as they may 
choose and to express their opinions on all political subjects 
and candidates. For the purposes of this the term "officer" 
or "employee" shall not be construed to include (1) the 
President and Vice-President of the United States; (2) persons 
whose compensation is paid from the appropriation for the office 
of the President; (3) heads and assistant heads of executive 
departments; (4) officers who are appointed by the President, 
by and with the advice and consent of the Senate, and who deter¬ 
mine policies to be pursued by the United States in its relations 
with foreign powers or in the Nation-wide administration of 
Federal Laws. The provisions of the second sentence of this 
subsection shall not apply to the employees of The Alaska 
Railroad, residing in municipalities on the line of the railroad, 
in respect to activities involving the municipality in which they 
reside. 

The preamble, sections 1, 2 and 6 of Executive Order No. 10450, 

• »* 

April 27, 1953, 3C.F.R. (1953) 72, 18 F.R. 2489. 

* 

Whereas the interests of the national security require that 
all persons privileged to be employed in the departments and 
agencies of the Government shall be reliable, trustworthy, of 
good conduct and character, and of complete and unswerving 
loyalty to the United States; and 

Whereas, the American tradition that all persons should 
receive fair, impartial, and equitable treatment at the hands 
of the Government requires that all persons seeking the 
privilege of employment or privileged to be employed in the 
departments and agencies of the Government be adjudged by 
mutually consistent and no less than minimum standards and 
procedures among the departments and agencies governing 
the employment and retention in employment of persons in the 
Federal service; Now, therefore 
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By virtue of the authority vested in me by the Constitution 
and Statutes of the United States, including section 1753 of the 
Revised Statutes of the United States (5 U. S. C. 631); the Civil 
Service Act of 1883 (22 Stat. 403; 5 U. S. C. 632, et seq.); 
section 9A of the act of August 2, 1939 (53 Stat. 1148; 5 U. S. C. 
118j); and the act of August 26, 1950 (64 Stat. 476; 5 U. S. C. 
22-1, et seq.), and as President of the United States, and 
deeming such action necessary in the best interests of the 
national security, it is hereby ordered as follows: 

SECTION 1. In addition to the departments and agencies 
specified in the said act of August 26, 1950, and Executive 
Order No. 10237 of April 26, 1951, the provisions of that 
act shall apply to all other departments and agencies of the 
Government. 

SECTION 2. The head of each department and agency of the 
Government shall be responsible for establishing and maintain¬ 
ing within his department or agency an effective program to 
insure that the employment and retention in employment of any 
civilian officer or employee within the department or agency 
is clearly consistent with the interest of the national security. 

* * * 

SECTION 6. Should there develop at any stage of investiga¬ 
tion in formation indicating that the employment of any officer 
or employee of the Government may not be clearly consistent 
with the interests of the national security, the head of the 
department or agency concerned or his representative shall 
immediately suspend the employment of the person involved if 
he deems such suspension necessary in the interests of the 
national security and, following such investigation and review 
as he deems necessary, the head of the department or agency 
concerned shall terminate the employment of such suspended 
officer or employee whenever he shall determine such termina¬ 
tion necessary or advisable in the interests of the national 
security, in accordance with the said act of August 26, 1950 

* * * 

Former Section 4.1 of the Civil Service Commission Rules and 
Regulations, 5 C.F.R. (1953) 4.1. 

SECTION 4.1. Prohibition against political activity . 
Persons in the executive branch shall retain the right to vote 
as they choose and to express their opinions on all political 
subjects and candidates, but such persons shall not use their 
official authority or influence for the purpose of interfering 
with an election or affecting the result thereof. Persons 


t 
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occupying positions in the competitive service shall not take 
any active part in political management or in political campaigns 
except as may be provided by or pursuant to statute. 

Former section 9.105 (b) (2) of the Civil Service Commission Rules 
and Regulations, 5C.F.R. (1954) 9.105 (b)(2). 

SECTION 9.105. Authority of Commission to investigate 
separations, suspensions, reassignments, or demotions . . . 

(b) The Commission may investigate the removal, suspen¬ 
sion, reassignment, or demotion of an employee when such 
employee establishes a prima facie case that: . . . 

(2) The removal, suspension, reassignment, or demotion 
was made for political reasons, except as may be required by 
law, or for religious reasons, or resulted from discrimination 
because of martial status or race. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

1 FRANK L. HAYNES ) [Filed November 15, 19541 

2120 Madison Avenue ) 

New York, N. Y. ) 

Plaintiff, ( 

-against- ) Civil Action No. 4861-54 

CHARLESS. THOMAS, individually] 
and as Secretary of the Department * 
of the Navy, ; 

Washington 25, D. C. j 

Defendant. ) 

Plaintiff by his attorneys, complaining of the defendant, alleges 
as follows: 

FIRST: This is an action for a declaratory judgment and other 
equitable relief, to restore plaintiff to employment in the New York Naval 
Shipyard, Department of the Navy, which arises under the Constitution 
and laws of the United States and involves a matter of controversy, exceed¬ 
ing the sum or value of $3,000.00, exclusive of interest and costs. 

j . 

SECOND: The jurisdiction of this Court arises under and by virtue 
of Sections 1331, 2201 and 2202 of Title 28 of the United States Code, as 
amended. 

THIRD: Plaintiff is a citizen of the United States and a resident of 
the State of New York and brings this action in his own right. 

FOURTH: Defendant Charles S. Thomas is sued individually and 

2 as Secretary of the Department of the Navy. 

FIFTH: On or about the 25th day of May, 1953, plaintiff, a five 
point veteran’s preference eligible, received an indefinite appointment to 
the' position of Engineering Draftsman at the New York Naval Shipyard, 
Department of the Navy, Brooklyn, New York, at an annual salary of 
$3,175.00, subject to a trial period of one year (annexed hereto and made 
a part hereof as Plaintiffs Exhibit 1, is a photostatic copy of a Notifica- 


tion of Personnel Action, dated May 20, 1953.) 

SIXTH: On or about the 3rd day of February, 1954, . plaintiff 
received a questionnaire from the Commander, New York Naval Shipyard, 
Department of the Navy, "in connection with the governments security 
program" which raised a question concerning plaintiffs fitness for con¬ 
tinued employment with the Department of the Navy. (Annexed hereto 
and made a part hereof as Plaintiff*s Exhibit 2, is a photostatic copy of 
a letter from the Commander, New York Naval Shipyard, Department of 
the Navy, to plaintiff, dated February 3,-1954; also annexed and made a 
part hereof as Plaintiff*s Exhibit 2(a) is a copy of the questionnaire sent 
to plaintiff on February 3, 1954.} 

SEVENTH: That said questionnaire was concerned solely and 
exclusively with the activities, associations and politics of plaintiffs 
wife, Carrie Ellen Haynes, except that plaintiff was informed that infor¬ 
mation had been received which indicated that plaintiff had registered as 
as a member of the American Labor Party in 1949. 

EIGHTH: Plaintiff timely filled out and returned said questionnaire 
and informed the Commander, New York Naval Shipyard that on or about 
the 17th day of June, 1952, plaintiffs wife, Carrie Ellen Haynes, had 
been informed that there was no reasonable doubt as to her loyalty to the 
government of the United States and while plaintiff had always registered 
prior to 1949 as a "Democrat" and subsequent to 1949 as a fT Democrat, *’ 
he believed that the candidate he wished to support in 1949 was running 
as a candidate of both the Democratic Party and the American Labor 
Party and without thinking, marked the American Labor Party box on his 
registration card. 

NINTH: Prior thereto and on or about the 27th day of September 
1951, plaintiffs wife, Carrie Ellen Haynes, then an applicant for the 
position of clerk-typist with the District Engineer, New York District, 
Corps of Engineers, New York, N. Y., received a series of interroga¬ 
tories from the Executive Secretary of the Regional Loyalty Board for 


the Second United States Civil Service Region which contained the same 
derogatory information concerning her as was contained in the questionn¬ 
aire received by plaintiff "in connection with the government's security 
program" as aforesaid on the 3rd day of February, 1954. (Annexed here¬ 
to and made a part hereof as Plaintiffs Exhibit 3, is a photostatic copy 
of the interrogatories received by Carrie Ellen Haynes 0 n or about the 
27th day of September, 1951.) 

TENTH: Thereafter a "hearing" was held by the Regional Loyalty 
Board for the Second United States Civil Service Region in connection with 
the loyalty of said Carrie Ellen Haynes which resulted in a finding commun¬ 
icated to said Carrie Ellen Hayes on the 17th day of June, 1952, that she 
had been rated eligible on loyalty grounds for federal employment 
(Annexed hereto and made a part hereof as Plaintiffs Exhibit 4, is a 
photostatic copy of a notification of eligibility on loyalty grounds, receiv¬ 
ed by Carrie Ellen Haynes on or about the 17th day of June, 1952.) 

ELEVENTH: Thereafter and on March 25, 1954, plaintiff was in¬ 
formed by a Commander Andrews of the United States Navy, at the New 
York Naval Shipyard, Brooklyn, New York, that it had been initially 
determined that plaintiff was a "poor security risk" and that Commander 
Andrews was to interview plaintiff concerning the material contained in 
the questionnaire theretofore received by plaintiff on or about the 3rd day 
of February, 1954. 

TWELFTH: Plaintiff was asked questions about his registration in 
the American Labor Party in 1949 and explained to the said Commander 
Andrews that he had always voted and registered as a "Democrat" but 
that he believed that the candidate whom he wished to support in the elec¬ 
tions of 1949, was registered on a coalition ticket and without thinking, 
marked his preference in the American Labor Party box, and that it was 
not until loyalty hearing of Carrie Ellen Haynes, plaintiffs wife, in the 
latter part of 1951 or the early part of 1952 that plaintiff learned that the 
American Labor Party was considered by a Congressional Committee to 
be a "subversive organization." 
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THIRTEENTH: Plaintiff farther informed the said Commander 

i ■ 

Andrews that all of the other matters in the questionnaire submitted to 
plaintiff on or about the 3rd day of February 1954, by the Commander, New 

i * . 

York Naval Shipyard, and which related to plaintiffs wife, Carrie Ellen ^ 

« * > ■ ■ < 

Haynes, were considered, adjudged and determined at a loyalty hearing 
held under the provisions of Executive Order 9835, as amended by Execu¬ 
tive Order 10241, which resulted in a determination, transmitted on June 
17, 1952, that there was no reasonable doubt as to the loyalty of plaintiffs 

' ' i - - ■, . ■ „ 

wife, Carrie Ellen Haynes, to the government of the United States. 

____ • • j ,‘ - ■ 

FOURTEENTH: Thereafter and on the 31st day of March, 1954, 

\ ' / • . - •* . * ■ 

plaintiffs counsel requested an opportunity to make a full'presentation . 

i , . * , 

of facts to the Commander, New York Naval Shipyard, concerning plaintiffs 
"security status," and inasmuch as plaintiff was being discharged-as a 
"security risk” plaintiff could not be summarily dismissed, but was require • 
ed to have thirty days from the plaintiffs receipt of notice of the reasons for 
his suspension, to submit any statements or affidavits to show cause why 
plaintiff should not be reinstated to employment. (Annexed hereto and made 
a part hereof as Plaintiffs Exhibit 5, is a copy of a letter dated March 31, 
1954, from plaintiffs counsel to the Commander, New York Naval Shipyard.) 

i ■ ■ * 

i 

FIFTEENTH: Thereafter and on or about the 7th day of April, 1954, 
plaintiff received a Notification of Personnel Action, terminating his - 
employment effective as of the 9th day of April, 1954, under Section 3.2 ^ 
of the Rules and Regulations of the United States Civil Service, Commission. 
(Annexed hereto and made, a part hereof as Plaintiffs Exhibit 6, is a photo- 

f * ■' ’ • ’ 

static copy of a Notification of Personnel Action dated April 7, 1954.) 

* * ’ 

SIXTEENTH: Thereafter and on the 12th day of April, 1954, plaintiff 
appealed the action of the Commander, New York Naval Shipyard, Depart¬ 
ment of the Navy, to the Second United States Civil Service Region of the : 
United States Civil Service Commission, claiming that his discharge was in 
violation of Section 9.105 (b) (2) of the Rules and Regulations of the United 
States Civil Service Commission and the provisions of Executive Order — . ' 
10450 and Public Law 733, 81st Congress, 2nd Session. , t --‘ 
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SEVENTEENTH; On or about the 13th day of May, 1954, plaintiff 
was advised by the Regional Director of the Second United States Civil 
Service Region that his appeal had been denied and by letter dated May 18, 
1954, plaintiff requested that the Second United States Civil Service Region 
transmit his appeal directly to the United States Civil Service Commission 
in Washington, D. C. (Annexed hereto and made a part hereof as Plaintiffs 
Exhibit 7, is a photostatic copy of a letter to plaintiffs counsel dated May 
13, 1954, from the Regional Director, Second United States Civil Service 
Region. 

7 EIGHTEENTH: On or about the 16th day of September, 1954, plain¬ 
tiff was advised by the Chairman of the United States Civil Service Comm¬ 
ission, Board of Appeals and Review, that the action of the Second United 
States Civil Service Region in denying plaintiffs appeal had been affirmed. 
(Annexed hereto and made a part hereof as Plaintiffs Exhibit 8, is a photo¬ 
static copy of a letter from the Chairman of the United States Civil Service 
Commission, Board of Appeals and Review, dated September 16, 1954.) 

NINETEENTH: Plaintiff has rendered full and complete satisfactory 
service in his position as an Engineering Draftsman, New York Naval 
Shipyard, Department of the Navy, located at Brooklyn, New York. 

TWENTIETH: On or about the 29th day of October, 1954, plaintiff 
requested defendant Charles S. Thomas, to reinstate and restore him to 
his position as Engineering Draftsman at the New York Naval Shipyard, 
Department of the Navy, Brooklyn, New York, but defendant has failed 
and refused and continues to fail and refuse to reinstate and restore plain¬ 
tiff to his position as aforesaid. 

TWENTY-FIRST: Plaintiffs termination from employment, effective 
the 9th day of April, 1954, as aforesaid, and the action of defendant in 
failing and refusing to reinstate and restore plaintiff to his position as 
aforesaid, was taken in violation of Executive Order 10450 (18 F. R. 2489, 
April 29, 1953), and the Act of August 26, 1950, 64 Stat. 476 ($ection 
22-1 of Title 5, United States Code, Public Law 733, 81st Cong. 2nd Sess.) 

8 which statute provides in part as follows: 
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"Not withstanding the provisions of section 652 of this title, 
or the provisions of any other law, the Secretary of State; Secretary 
of Commerce; Attorney General; the Secretary of Defense; the Secre¬ 
tary of the Army; the Secretary of the Navy; the Secretary of the^ 

Air Force; the Secretary of the Treasury; Atomic Energy Commiss¬ 
ion; the Chairman, National Security Resources Board; or the Direc¬ 
tor, National Advisory Committee for Aeronautics, may, in his 
absolute discretion and when deemed necessary in the interest of 
national security, suspend, without pay, any civilian officer or 
. employee of the Department of State (including the Foreign Service 
of the United States), Department of Commerce, Department of 

i ' 

Justice, Department of Defense, Department of the Army, Depart-, 
ment of the Navy, Department of the Air Force, Coast Guard, 

. Atomic Energy Commission, National Security Resources Board, 
or National Advisory Committee for Aeronautics, respectively, or 
of their several field services: Provided: That to the extent that 

such agency head determines that the interests of the national secur- 

■ % • • , * 

ity permit, the employee concerned shall be notified of the reasons 
for his suspension and within thirty days after such notification any 
such person shall have an opportunity to submit any statements or 
affidavits to the official designated by the head of the agency concern¬ 
ed to show why he should be reinstated or restored to duty The 
agency head concerned may, following such investigation and review 

as he deems necessary, terminate the employment of such suspended 

• • • 1 » • 

• , , ' , « 

civilian officer or employee whenever he shall determine, such term- 

i , / 

ination necessary or advisable in the interest of the national security 

, • • j p t • * 

of the United States, and such determination by the agency head con¬ 
cerned shall be conclusive and final:" 

TWENTY-SECOND: Plaintiffs termination from employment, 

; i , 4 j • # * v ' r 

effective the 9th day of April, 1954, as aforesaid, and the action of defend¬ 
ant in refusing to reinstate and restore plaintiff to his position as aforesaid, 

.'.*,** i * , . 

was arbitrary, capricious and not made in good faith and said actions were 
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9 taken in violation of Section 9.105 (b) (2) of the Roles and Regulations of 
the United States Civil Service Commission and the "due process clause" 
of the Fifth Amendment to the United States Constitution in that plaintiff 
was terminated from his employment under Section 3. 2 of the Rules and 
Regulations of the United States Civil Service Commission solely by reason 
of his registration in the American Labor Party in 1949 and the activities, 
associations and politics of plaintiffs wife, Carrie Ellen Haynes, which 
activities, associations and politics had been called into question prior 
thereto and on or about the 27th day of September, 1951, by the Regional 
Loyalty Board of the Second United States Civil Service Region resulting 

in a determination that there was no reasonable doubt as to the loyalty of 
plaintiffs wife, Carrie Ellen Haynes, to the Government of the United 
States and that the determination of April 7, 1954, resulting in plaintiffs 
termination from employment, effective April 9, 1954, was made without 
any "hearing" whatsoever. 

TWENTY-THIRD: That there exists between plaintiff and defendant 
an actual controversy, and plaintiff has instituted this action for the pur¬ 
pose, among others, of having his termination from employment, effective 
April 9, 1954, and the action of the defendant in failing and refusing to rein¬ 
state and restore plaintiff to his employment as aforesaid declared null and 
void and in violation of the provisions of Executive Order 10450 (18 F. R. 
2489, April 29, 1953) and the Act of August 26, 1950, 64 Stat. 476 
(Section 22-1 of Title 5, United States Code, Public Law 733, 81st Cong. 

10 2nd Sess.); in violation of Section 9.104 (b) (2) of the Rules and Regula¬ 
tions of the United States Civil Service Commission and in violation of the 
"due process clause" of the Fifth Amendment to the Constitution of the 
United States. 

TWENTY-FOURTH: Plaintiff has exhausted all of the remedies 
available to him under applicable administrative procedures and has no 
adequate remedy at law other than the instant action, under the jurisdiction 
conferred by this Court 


TWENTY-FIFTH: By reason of the premises, plaintiff is entitled to 



relief against defendant under the Federal Declaratory Judgment Act of 
June 14, 1934, Title 28 of the United States Code, Sections 2201 and 2202. 

TWENTY-SIXTH: That no prior application for this or any other 
relief has been made to this or any other Court. 

WHEREFORE, plaintiff prays for the following relief: 

1. That plaintiffs termination from employment as an Engineering 
Draftsman at the New York Naval Shipyard, Brooklyn, New York, and the 
action of defendant Charles S. Thomas in failing and refusing to reinstate 
and restore plaintiff to his position in the New York Naval Shipyard, be de? 
clared null and void and illegal and in violation of the provisions of Execu¬ 
tive Order 10450 (18 F. R. 2489, April 29, 1953); in violation of the Act of 
August 26, 1950, 64 Stat. 746 (Section 22-1 of Title 5, United States Code, 
Public Law 733, 81st Cong. 2nd Sess.); in violation of Section 9.105 (b)(2) 
of the Rules and Regulations of the United States Civil Service Commission, 
and in violation of the "due process clause" of the Fifth Amendment to the 
United States Constitution. 

2. That plaintiff be ordered reinstated and restored to his position 
as an Engineering Draftsman in the New York Naval Shipyard, located at 
Brooklyn, New York, and 


3. For such other and further relief as to the Court may seem just 
and proper in the premises. 


[ Sworn verification by 
FRANK L. HAYNES, dated 
November 8, 1954] 


James H. Heller 
1026 Woodward Building 
Washington, D. C. 

David I. Shapiro 
350 Fifth Avenue 
New York 1, N.Y. 

Attorneys for Plaintiff. 
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13 [Exhibit No. 1] 

Standard Form 50 
****** 

NAVY DEPARTMENT 

NOTIFICATION OF PERSONNEL ACTION 

1. Name*** 2. Date of Birth 3. Journal or Action No. 4. Date 

Frank L. Haynes 1/28/14 A5115 5/20/53 ds 

SS No. 111-07-8009 

* * * 


5. Nature of Action *** 6. Effective Date 7. Civil Serv. or Other Legal 


Indefinite Appointment 5/25/53 

✓ 

Authority 

Bd USCSE NYNS Cert. 

2-1-3793 4/15/53 CS Reg 

2.115(a) 

8. 

Position Title 

Engineering Draftsman (G) 

9. 

Service, Series, 

Grade, Salary 

GS-818-4 $3175. 00 p. s. step 1 

90-A-34962 

10. 

Organizational 

Designations 

Material Laboratory 

Industrial Division 

Damage Control Branch 

Damage Control Section 

11. 

Headquarters 

New York Naval Shipyard 

12. 

Field or Dept’l 

X - Field 


13. Veteran's Preference 14. Position Classification Action 

5-Pt - X VICE - X PD #38777 


I. Charash, Res. 
2/6/53 

15. Sex - M *** 17. Appropriation 18. Subject to C. S. Retirement 

To- S&FN Act (Yes-No) No. 

19. Date of Appointment 
Affidavits (Accessions 
Only) - 5/20/53 

* * * 

2L Remarks: This action is subject to all applicable laws, rules, and 
regulations and may be subject to investigation and approval by the United 
States Civil Service Commission. The action may be corrected or canceled 
if not in accordance with all requirements. 
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m-A 

Subject to trial period which ends on 5/24/54. 

The classification grade of your position is subject to post-audit and 
correction by the appropriate classification authority or by the Civil 
Service Commission. 

SF 85, SF 87, and SF 57 submitted. 

Code 2 

Entrance Performance Rating: Tentative Satisfactory. 

D. P. Dunne 

Employment Superintendent. 

1. EMPLOYEE COPY 

****** 

14 [Exhibit No. 2] 

* * * * * * 

4 :- 

NEW YORK NAVAL SHIPYARD 

No. 166:mh 
LL/Haynes 
Sem. 085 
3 Feb. 1954 

REGISTERED MAIL 

From: Commander New York Naval Shipyard 

To: Frank Leon Haynes, Engineering Draftsman, GS-4, Check No. 

90A-34962, 2120 Mhdison Avenue, New York City. 

Subj: Request for Information. 

Enel: (1) Questionnaire concerning your activities and associations. 

1. In connection with the Governments security program, information 
has been received which raises a question concerning your fitness for con¬ 
tinued employment. 

2. In order to help resolve this matter, it is requested that you fill out 
the questionnaire attached hereto as enclosure (1). The following instruc¬ 
tions should be observed in filling out the questionnaire: 

'a. Answer all questions completely and in detail, using additional 
sheets if necessary. All pages must be initialed by you. 


b. The completed questionnaire must be sworn and subscribed to 
before a notary public. 

v. 

c. Return the questionnaire promptly, in the enclosed self-addressed 
envelope, within five days from the date of receipt of this letter. 

Hugh Mackay 
By direction 

* * * 

****** 

[Exhibit 2-a, Filed November 15, 1954] 

FRANK LEON HAYNES 

QUESTIONNAIRE 

1. What is your full name ? 

2. When and where were you born ? 

3. Available information indicates that in May, 1947 your wife 
Carrie Haynes, was described as a Communist Party member. 

If she held such membership, please state: 

a. the date and reasons she joined the party; 

b. the nature and extent of her activities therein; 

c. the titles of any offices held by her in the party; 

V 

d. whether she is presently a member; if not, when and for 
what reasons has such membership been discontinued; and 

e. whether your wife ever attempted to solicit your membership 
in the party. 

4. The 20 July 1946 and 18 January 1947 issues of the publication 
”People”s Voice 1 * contain two articles captioned, respectively, 
**We Honor Carrie Haynes** and ’’Landlord Greed”, reflecting 
her as being the Recording Secretary of the United Harlem 
Tenants and Consumers Organization. 

(The United Harlem Tenants and Consumers Organization has 
been designated by the U. S. Attorney General pursuant to 
Executive Order No. 10450; ’’People’S Voice” has been cited 
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by the House Committee on Un-American Activities as a 

Communist front publication). Please state: 

a. the precise: nature of your wife’s connection with or activi 
ties in behalf of ’’People’s Voice” and the full circumstances 
surrounding publication and the aforementioned articles 
concerning her; 

b. Whether she wrote any articles or prepared material for 
publication in ”People”s Voice” and the character of such 
articles; 

c. the period of her subscription, if any, to this publication and 
whether she solicited the subscriptions of others; 

d. whether she was aware that this publication had been cited 
as a Communist front and, if so, when she learned of this; 

e. whether she is presently in any way connected with or a 
subscriber to ’’People’s Voice, ” and if not, when and for 
what reasons has such connection or subscription been dis¬ 
continued; 

f. the date and full circumstances under which your wife joined 
the United Harlem Tenants and Consumers Organization; 

g. her duties and functions as Recording Secretary of this 
organization; 

h. the titles of any other offices she may have held therein; 

i. the nature and extent of her activities in or on behalf of this 
organization. 

j. whether she was aware that this group had been designated 
by the U. S. Attorney General pursuant to Executive Order 
10450, and if so when she learned of this; 
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k. whether she is presently a member of or otherwise connect¬ 
ed with this organization and the nature of such connection; 
if not, when and for what reasons has she discontinued such 


membership or affiliation. 

5. Available information indicates that your wife was reported in 

May, 1947, as being a contact of the New York City Consumers 
Council. (This organization was reported in 1946 to be compos 
ed of Communist Party members or sympathizers.) Please state: 

a. the date and circumstances under which your wife became 
associated with this Council; 

b. the nature of your wife’s contact with or activities in or on 
behalf of this Council and her reasons; 

c. whether she is presently in any way connected with this group; 
if not, when and for what reasons has she discontinued this 
affiliation. 

6. The American Labor Party has been cited by the House Committee 

i 

on Un-American Activities as a Communist front. Information 
received indicates that you registered under this party in 1949 as 
did your wife in 1944 and 1945. Please state: 

a. your reasons for registering under this party; 

b. her reasons for doing so; 

c. whether either of you participated in meetings, social func¬ 
tions or other activities sponsored by this party; and 

d. whether either of you was aware of the fact that the American 
Labor Party had been cited as a Communist front, and if so, 
when you learned of this. 

7. Are you or your wife now, or has either of you ever been a 

member of or in any manner affiliated with the Communist 
Party, the Communist Political Association, the Nazi or Fascist 
movements or with any organization or political party whose 
objective is, or ever has been, the overthrow of the Constitution¬ 
al Government of the United States ? If your answer is in the 
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affirmative, please give: 

a. the name and location of each such organization; 

b. the nature and extent of your activities therein; 

c. the approximate dates of your membership; and 

d. the titles of any offices held by you in each such organization. 

8. List all organizations of which you are presently a member. 

9. List all organizations of which your wife is presently a member. 

10. List all organizations of which you were formerly a member and 
furnish dates of membership. 

11. List all organizations of which your wife was formerly a member 
and furnish dates of membership. 

12. List all the newspapers and periodicals that are read by you and 
your wife and/or those received in your home. 

Please furnish any additional information that you feel should be 
considered in determining your fitness for continued employment. 

The answers to the foregoing questions contained in pages 1 to 5 are true 
and complete to the best of my knowledge and belief. 

FRANK LEON HAYNES 

Sworn and subscribed to before me 
this day of 1954. 

N. B. To be mailed to Commander (Code 800) New York Naval 

Shipyard, Naval Base, Brooklyn, 1, New York 

****** 
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20 [Exhibit3, Filed November 15, 1954] 

* * * UNITED STATES CIVIL SERVICE COMMISSION 

SECOND UNITED STATES CIVIL SERVICE REGION 
Comprising The States Of New York And New Jersey 
O FFICE OF THE DIRECTOR, NEW YORK 14, N. Y. 

In Your Reply Refer To 

File: LB:DMC 

And Date Of This Letter 

Mrs. Carrie Ellen Haynes 
2120 Madison Avenue 
New York, N. Y. 

REGISTERED MAIL - RETURN RECEIPT REQUESTED 
PERSONAL AND CONFIDENTIAL 

Dear Mrs. Haynes: 

As part of the process of determining your suitability for Federal 
employment, an investigation has been conducted under the provisions of 
Executive Order 9835*Which established the Federal Employees Loyalty 
Program. This investigation disclosed information which, it is believed, 
you should have an opportunity to explain or refute. 

The questions in the attached Interrogatory are based on the informa¬ 
tion received and are to be answered in writing in sufficient detail to 
present fairly your explanation or answers thereto. When you have 
completed your answers, the instrument must be affirmed or sworn to 
before a Notary Public in order to receive consideration by the Commission. 
The sworn instrument should be returned in the attached self-addressed 
envelope within ten days from the date of receipt of the Interrogatory by 
you. One copy is to be retained by you. 

H your answer to the Interrogatory leaves any doubt as to your suit¬ 
ability, you will then be afforded an opportunity for a personal hearing 
before the Regional Loyalty Board with counsel and witnesses in your 
behalf, if desired. 

♦ As amended by Executive Order 10241 
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Very truly yours, 

REGIONAL LOYALTY BOARD 


Enclosures 


By Allen E. May 

Executive Secretary 


21 INTERROGATORY 

I 

What is your full name and present address ? 


" Carrie Ellen Haynes 
2120 Madison Avenue, #6D 

New York; 37, New York " 

n 

When and where were you born ? 

" April 3, 1922 
Newport, Rhode Island ” 


m 

Have you ever used or been known by any name other than Carrie Ellen 
Haynes ? 

n No" 

* * * 


IV 

State the name of your employer, the title of your present position and 
your salary. 


" I am now on maternity leave from the Corps of Engineers 
80 LaFayette Street, $2450 per year.” 

22 .* V 

The Commission has received information to the effect that you are or 
have been a member of the Communist Party. For your information, the 
Communist Party has been cited by the Attorney General of the United 
States as a Communist organization, a subversive organization, and an 


18 


organization which seeks to alter the form of government of the United 
States by unconstitutional means, thereby coming within the purview of 
Executive Order 9835, as amended, which established the Federal Employ¬ 
ees Loyalty Program. 

In view of the above, please state: 

(1) The approximate dates during which you were a member of the 
Communist Party and the names and locations of the specific cells, 
groups or clubs with which you were affiliated. 

(2) The name and address of the person who solicited your membership 
ship and the nature and extent of your association with that individual. 

(3) Whether or not you are a member at the present time. If not, list the 
date you severed membership, your reasons for leaving the Communist 
Party, and the manner in which this was done. 

(4) The name or names under which you held membership, and any other 
identifying data such as membership card numbers. 

(5) The names, addresses and titles of officers of the cells, etc., with 
which you were affiliated, and of any other members with whom you 
were closely associated. In each case indicate the nature and extent 
of such association. 

(6) The nature and extent of your activities in the Communist Party, includ¬ 
ing the titles of any offices held by you. 

(7) Any other statement you consider necessary to explain your reasons 
for joing the Communist Party, and your attitude towards its aims and 
objectives. 

VI 

23 The Commission has received information to the effect that you are or have 
been a member and recording secretary of the United Harlem Tenants and 
Consumers Organization and that several of the officers of this organization 
have been affiliated with Communist organizations or have in other ways 
indicated sympathy towards the Communist cause. For your information, 
the United Harlem Tenants and Consumers Organization has been cited > 


by the Attorney General of the United States as a Communist organization, 
thereby coming within the purview of Executive Order 9835, as amended. 

In view of the above, please furnish the following information in detail: 

(1) The location of the organization. 

(2) The date you joined the organization, the approximate periods of mem¬ 
bership, and whether or not you are a member or officer at the present 
time. If no longer connected with this organization, give the date you 
severed connections and the manner in which it was done. 

(3) The name, address and relationship of the person: who solicited your 
membership and the nature and extent of your association with this individ¬ 
ual. 

(4) The names, addresses and titles of the officers of this organization 
and the nature and extent of your association with them. 

(5) Your knowledge of the affiliations and activities of the officers of the 
organization in the Communist Party or any other Communist organization 
or cause; the nature and extent of your participation in these affiliations 
or activities. 

(6) The nature and extent of your activities in the organization, including 
offices held. In connection with the information that you were recording 
secretary, give a description of your duties and responsibilities, indicate 
whether this was a salaried position and list the salary received, and indi¬ 
cate the amount of time devoted to these activities. 

(7) Any other statement you consider necessary to explain your reasons 
for joining this organization, your activities therein, and your associations 
with a Communist organization or persons who have indicated sympathy 
towards the Communist cause. 

vn 

On your application for Federal Employment, dated December 21, 1950, 
filed for the position of Typist at the New York District, Corps of Engineers, 
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you answered in the negative questions No. 27 and 29, which read as follows: 

^ T 27. Are you now, or have you ever been, a member of 

the Communist Party, USA, or any Communist organi¬ 
zation ? " 

"29. Are you now, or have you ever been, a member of any 
organization, association, movement, group or combina¬ 
tion of persons which advocate the overthrow of our 
constitutional form of government, or of an organization 
association, movement, group or combination of persons 
which has adopted a policy of advocating or approving the 
commission of acts of force or violence to deny other 
persons their rights under the Constitution of the United 
States or of seeking to alter the form of government of 
the United States by unconstitutional means?" 

The Commission has also received information to the effect that you have 
made statements indicating that you were aware of the fact that the United 
"Harlem Tenants and Consumers Organization had been cited by the Attorney 
General of the United States as a "subversive" organization. 

hi view of the information that you were or are a member of the Communist 
Party and the United Harlem Tenants and Consumers Organization, and the 
information indicating that you had knowledge of the fact that the latter 
organization had been cited by the Attorney General of the United states, 
you are requested to explain your reasons for making intentional false 
statements on your application. 

25 vm 

A. Are you now a member of or in any manner affiliated with the Commun- 
’*• ist Party USA, or any Communist organization? 

B. Have you ever been a member of or in any manner affiliated with the 

Communist Party USA, or any communist organization ? ["NO"] 


C. Have you ever been a member of or in any manner affiliated with the 

Communist Political Association ? [”NO"] 

D. Are you now or have you ever been a member of or in any manner 

affiliated with the Nazi or Fascist Movements, or with any organization 
or political party whose objective is noiv, or ever has been the over¬ 
throw of the Constitutional Government of the United States ? [ "NO "] 

If your answer to any of the above questions is tT Yes", please furnish the 
following additional information with respect to the question(s) which you 
have answered in the affirmative: [ "NO"] 

(1) the name and location of each such organization; 

(2) the nature and extent of your activities therein; 

(3) the approximate date of your membership; and 

(4) the titles of any offices held by you in each such organization. 

IX 

Please note hereon any comments you desire to make regarding your loyal¬ 
ty to the United States which you feel would aid the Commission in determin¬ 
ing your suitability for Federal employment. 

NOTE: THIS INSTRUMENT MUST BE NOTARIZED. 

Carrie Ellen Haynes 

Subscribed and sworn to before me this 
day of in the year 1951. 


Notary Public 
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27 [ Exhibit 4] [ Filed November 15, 1954] 

* * * UNITED STATES CIVIL SERVICE COMMISSION 

SECOND UNITED STATES CIVIL SERVICE REGION 
OFFICE OF THE DIRECTOR, NEW YORK 14, N.Y. 


In Your Reply Refer To 
File: I.R.:MAB:vl 
And Date Of This Letter 

Personal and Confidential 

To Be Opened By Addressee Only June 17, 1952 


Mrs. Carrie E. Haynes 
2120 Madison Avenue 
New York 35, New York 

Dear Mrs. Haynes: 

As a result of investigation under the provisions of Executive Order 
9835, your application for the position of Clerk-Typist with the District 
Engineer, New York District, Corps of Engineers, New York, New York, 
has been rated eligible on loyalty for Federal Employment. 

The above mentioned Agency has been notified of the above. 


Sincerely yours, 


James E. Rossell 
REGIONAL DIRECTOR 


[ Exhibit 5, Filed November 15, 1954] 

• 

Law Offices Empire State Building 

Dickstein & Shapiro 350 Fifth Avenue 

New York 1, N. Y. 

March 31, 1954 

Rear Admiral R. T. Cowdrey 
Commander, New York Naval Shipyard 
Brooklyn 1, New York 

Re: Frank Leon Haynes 
166 :mh 

Dear Admiral Cowdrey: 

We are writing to you at the suggestion of Commander Grantham. 

We have been retained by Frank Leon Haynes to represent him in 
connection with a security proceeding involving his employment with the 
United States Navy. A copy of the retainer was exhibited to Commander 
Grantham. 

In conferring with Commander Grantham, we requested a thirty day 
period of time within which to make a full submission of facts regarding 
Mr. Haynes’ security status. He informed us that the matter has alreday 
been decided by the Local Screening Board under the provisions of Section 
45 of the N. C. P. I., and that Mr. Haynes would be severed from federal 
employment as soon as your signature had been obtained. 

He therefore suggested that our request for an extension of time be 
made directly to you, and that any additional material which we desired to 
submit should be submitted directly to you for your consideration. 

We should like to point out that we were only retained in this matter 
yesterday, and that we are informed that Mr. Haynes has submitted merely 
a brief statement of reasons why he should be retained in employment at 
the New York Naval Shipyards. 
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If we are given the opportunity, we will submit for your consideration 
documented and factual evidence which will prove conclusively beyond the 
slightest shred of suspicion that Mr. Haynes’ continued retention as an 
employee in the New York Naval Shipyards is completely and totally con¬ 
sistent with the interests of National Security. 

29 You will undoubtedly note that Mr. Haynes’ security has been brought 

into question solely because of his wife’s alleged activities. If we are 
given this opportunity, we intend to submit a stenographic transcript of 
Mrs. Haynes’ Loyalty Board Hearing in 1952, as well as a complete report 
based on our own investigation of her activities. We are certain that it is 
not your desire to terminate anyone’s employment on less than a complete 
presentation of fact. Such a presentation has not yet been made. 

Moreover, we should like to call attention to the fact that there may 
be a serious question as to whether or not Mr. Haynes can be terminated 
summarily without being first suspended and then given thirty days from the 
date of his suspension to submit any statements or affidavits to show cause 
why he should not be reinstated. In view of the fact that Mr. Haynes has 
never been suspended from employment and that thirty days, we have been 
informed, will not be granted to Mr. Haynes to submit affidavits or state¬ 
ments under the applicable statute and Executive Order, we respectfully 
request that we be given an opportunity to submit this evidence to you 
before Mr. Haynes is finally terminated from employment. 

Respectfully yours, 

DICKSTEIN & SHAPIRO 

By Sidney Dickstein 

****** 


SD:ck 



30 [ Exhibit 6] 
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Standard Form 50 
* * * 


NAVY DEPARTMENT 
NOTIFICATION OF PERSONNEL ACTION? 

1. Name ***: Frank L. Haynes 2. Date of Birth: 1/28/14 

3. Journal or Action No.: S-7429 4. Date: 7 Apr: 1954 


* * * 


5. Nature of Action * * *: Separation (Disqualification) during trial period. 


6. Effective Date: 4/9/54 

8. Position Title: 

9. Service, Series, Grade, 
Salary 

10. Organizational Designations: 

11. Headquarters 

12. Field or Dept'l 

13. Veteran 1 s Preference 


7. Civil Service or Other Legal 
Authority: C.S. Rule 3.2 

Engineering Draftsman 

GS-4, $3175.00, p.a. Step 1 
90A-34962 

Material Laboratory 

New York Naval Shipyard 

X- Field 

X-WWE 


* * * 


15. Sex - M * * * 18. Subect to C.S. Retirement Act - No. 

* * * 


21. REMARKS: This action is subject to all applicable laws, rules, and 
regulations and may be subject to investigation and approval by the United 
States Civil Service Commission. The action may be corrected or canceled 
if not in accordance with all requirements. 

You were given an indefinite appointment as Engineering Draftsman, GS-4, 
on 25 May 1953, subject to satisfactory completion of a trial period of one 
year, including investigation with satisfactory results. Investigation has 
disclosed that you and your wife registered under the American Labor 
Party; that your wife was the Recording Secretary of an organization which 
has been designated by the Attorney General of the United States pursuant 
to Executive Order 10450; and that her name appeared in two articles of a 
Communist front publication. You were given written interrogatories and 
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subsequently orally interviewed. Your explanations were considered but 
not deemed satisfactory/^ 

Accordingly, your appointment will be terminated at the close of business 
on the date shown in item 6 above. 

Notification of lump sum annual leave due, if any, will be forwarded with 

your final pay check. 

* * * 

R. T. Cowdruy 

22. Signature or Other Authentication 
1. EMPLOYEE COPY 

****** 

31 [Exhibit 7, Filed November 15, 1954] 

* * * UNITED STATES CIVIL SERVICE COMMISSION 

SECOND UNITED STATES CIVIL SERVICE REGION 
OFFICE OF THE DIRECTOR, NEW YORK 14, N.Y. 

In Your Reply Refer To 

File R2:JAG:va 

And Date Of This Letter 

May 13, 1954 

Mr. David I. Shapiro 
Dickstein & Shapiro 
Empire State Building 
New York 1, New York 

Dear Mr. Shapiro: 

Reference is made to your letter of April 15, 1954, enclosing a brief 
on appeal in behalf of Mr. Frank L. Haynes from the adverse decision of the 
Commander, New York Naval Shipyard, Brooklyn, N.Y. effective April 9, 
1954 by reason of disqualification. 

Preliminary inquiry disclosed that Mr. Haynes was appointed on 
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May 25, 1953, to the position of Engineering Draftsman, subject to service 
of a one year trial period and to investigation concerning character and suit- 
ability. 

Part 22 of the Commission’s regulations relative to appeals of prefer¬ 
ence eligibles under the Veterans’ Preference Act of 1944 is not applicable 
to employees serving probationary or trial periods. Under the provisions 
of Section 9.103 of the Commission’s regulations governing separations, 
any person serving a probationary or trial period may be separated by the 
employing agency, if it is considered that his performance or conduct is 
not satisfactory, by notification in writing of the reasons for his separation 
and its effective date. Those regulations do not require an employing 
agency to offer an employee any advance notice of the proposed separation 
with opportunity to reply. However, in Mr. Haynes’ case it is noted that 
the Naval Shipyard did furnish him with information concerning the investi¬ 
gation in his case and gave him the opportunity of a reply before the remov¬ 
al action was taken. 

It is noted on page 6 of your brief that you argue that Mr. Haynes’ 
discharge was invalid and unlawful on the following grounds: 

(1) The termination was in direct violation of the provisions of Executive 
Order 10450 and Public Law 733, 81st Congress Second Session, 5 U.S. C.A. 
Sec. 22-1. 

32 (2) The termination was in direct violation of Sec. 9.105(b)(2) of the Rules 

and Regulations of the Civil Service Commission. 

You further state that the Commission must order the appellant reinstated 
to his position with the New York Naval Shipyard with back pay, but in any 
case the appellant must be declared eligible for other Federal employment 
pursuant to Sec. 9.106 of the Commission’s regulations. 

With respect to item (1) above, it is noted that the record does not 
indicate that Mr. Haynes’ separation was effected under the provisions of 
Executive Order 10450 or Public Law 733 or that his termination was in 
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violation of the provisions of the executive order of the statute. In any 
event, as provided in Section 9.105(b)(4) of the regulations, the Commission 
has no authority to investigate a suspension or termination of employment 
under Public Law 733 where it is alleged that the agency failed to follow the 
procedure prescribed in the law. 

With respect to item (2) above, it is noted that Section 9.105(b)(2) 
of the regulations provides that the Commission may investigate the remov¬ 
al etc., of an employee when such employee establishes a prima facie case 
that the removal was made for political reasons, except as may be required 
by law, or resulted from discrimination because of marital status. Since 
your brief submitted in Mr. Haynes 1 behalf is not considered to have estab¬ 
lished such a prima facie case, it does not appear that his appeal may be 
considered by the Commission under this part of the regulations. 

In view of the above, after considering the information submitted by 
you, it does not appear that Mr. Haynes* appeal is within the scope of 
Section 14 of the Veterans* Preference Act of 1944, as amended, and the 
regulations issued pursuant thereto. Mr. Haynes has the right to request 
reconsideration of this decision and to submit any evidence and representa¬ 
tions in support thereof, provided his request is submitted to this office 
within seven (7) days following receipt of this decision. 

The entire file will be held by this office during the seven day period 
pending receipt of any further request for consideration from you or Mr. 
Haynes. If no further request is received, we will forward the entire file 
to the Commission in Washington, D. C., for consideration of his rights 
under Section 9.106 of the regulations. 

Sincerely yours, 

James E. Rossell 

cc: Commander REGIONAL DIRECTOR 

New York Naval Shipyard 

Brooklyn, New York 

****** 
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33 [ Exhibit 8, Filed November 15, 1954] 

♦ * * 

UNITED STATES CIVIL SERVICE COMMISSION 
WASHINGTON 25, D.C. 

hi Your Reply Refer To 
File: BAR:JWL:hbw 
And Date of This Letter 

September 16, 1954 

David I. Shapiro, Esq. 

Dickstein, Shapiro & Friedman 
Empire State Building 
350 Fifth Avenue 
New York 1, New York 

Dear Mr. Shapiro: 

This is in reply to your appeal from the decision of the Second U. S. 
Civil Service Region, declining to consider the case of Mr. Frank L. Haynes 

under the provisions of Section 14 of the Veterans 1 Preference Act and find- 

* 

ing that no prima facie case had been established that his removal was made 
for political reasons. This Board has carefully reviewed the facts in Mr. 
Haynes T case in the light of the additional information furnished in his be¬ 
half. 

It appears that Mr. Haynes received an indefinite appointment to the 
position of Engineering Draftsman, New York Naval Shipyard, effective 
May 25, 1953, and that he was removed from his position for disqualifica¬ 
tion during trial period, effective April 9, 1954. Persons receiving indefi¬ 
nite appointments must serve a trial period of service of one year in order 
to have appeal rights under Section 14 of the Veterans’ Preference Act. 

Since Mr. Haynes was separated prior to the completion of his trial period, 
no consideration can be given to his case under the provisions of Section 14 
and the decision of the Second Region in this regard is affirmed. 

Section 9.105(b) of the Commission’s Regulations provides that the 


Commission may investigate the removal of an employee when such 
employee establishes a prima facie case that the removal was made for 
political reasons, except as may be required by law. The political reasons 
referred to in this regulation relate to adverse actions against an employee 
because of his political opinions or affiliations. A careful study of the 
material furnished by you in support of your claim that Mr. Haynes was 
removed in violation of Section 9.105(b) fails to show that Mr. Haynes was 
separated for political reasons within the meaning of this Section. There¬ 
fore, the decision of the Second Region in this regard is also affirmed. 

The Commission’s Regulations relative to notice in separating an 
employee during his trial period provide that if the performance of his 
duties or his conduct is not satisfactory to the agency, his services shall 
be terminated by notifying him in writing of the reasons for his separation 
and of its effective date. Also, the Regulations do not provide for a right 
of appeal from the action of an agency to terminate an employee’s services 
during his trial period. Therefore, this office is without jurisdiction to 
entertain an appeal from Mr. Haynes, either on procedural grounds or on 
the merits of his case. 

In your letter you request that Mr. Haynes be accorded consideration 
under Section 9.106 or 9.107 of the Regulations. Any request for consider¬ 
ation under these Sections, the provisions of which you are apparently 
familiar with, should be addressed to the Service Record Division, U. S. 
Civil Service Commission, Washington, D. C. 

For the Commissioners: 

Sincerely yours, 

John E. Blann, Chairman 

Board of Appeals and Review 
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35 [ Filed December 8, 1954] 

MOTION TO DISMISS 

i 

l 

Comes now the defendant, by the United States Attorney of the Dis- 

. * . ' • . 1 

trict of Columbia, and respectfully moves the Court to dismiss this cause 
on the grounds that the complaint fails to state a claim upon which relief zi 
may be granted. 

Leo A. Rover r 

United States Attorney 

Oliver Gasch , . 

Assistant United States Attorney 

. ■* 

Frank H. ^trickier- 

Assistant United States Attorney 

i , 

i 

Rufus E. Stetson, Jr. 

Assistant United States Attorney 

, 

(Certificate of Service) 

* * * * * * 

I 

I 

36 [ Filed March 18, 1955] j 

! 

ORDER 

. i 

| ‘ . ' ' 

This cause having come on for hearing on defendants motion to dis¬ 
miss and the Court having considered the complaint and having heard argu- 

i " . * 

ment of counsel and it appearing to the Court that the complaint fails to 

i ■ • * 

state a claim upon which relief can be granted, pursuant to the Courts 
oral findings of fact and conclusions of law, attached hereto and made a 
pafrt herof, it is this 18th day of March, 1955, 

i 

ORDERED that the complaint herein be and the same is hereby dis¬ 
missed with prejudice with costs to be paid by plaintiff. 


(Certificate of Service) 
* * 


James R. Kirkland 
Judge 

i 


5 > 



i 

j 

i 

? 

i 

-i 


[ Filed March 18, 1955] 
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Washington, D. C. 

Thursday, January 27, 1955. 

RULING FROM THE BENCH by the Honorable James R. Kirkland, 
Judge, on Motion to Dismiss. 

******** 

THE COURT: In the case of .Frank L. Haynes, plaintiff, vs. Charles 
S. Thomas, individually and as Secretary of the Department of the Navy, 
defendant, in Civil Action No. 4861-54, and in which there has been filed 
on behalf of the defendant a motion to dismiss, the Court makes the follow¬ 
ing findings of fact and conclusions of law. 

The plaintiff is a New York resident, married to one Carey Haynes, 
and on May 25, 1953 received an indefinite appointment as engineering 
draftsman of the United States Naval Shipyard at Brooklyn, New York, at 
a salary of $3,175 per year. 

From the record of the case on February 3, 1954, the plaintiff receiv¬ 
ed a questionnaire from the installation commander relating to security. 

This questionnaire dealt in large part with the activities of plaintiff’s wife 
as well as with his alleged membership in the American Labor Party in 1949. 

The questionnaires were filled out. And in connection with his wife 
Carey Ellen Haynes, applicant in September of 1951 for a Clerk-Typist 

i 

position with the District Engineer in New York, there was a review and 
the regional loyalty board on June 17, 1952, had rated her eligible for 
Federal employment. 

On March 25, 1954, plaintiff was informed that it had been initially 
determined that he was a poor security risk and would be interviewed. 
Thereafter there was an interview. And later, on the date of April 9, 1954, 
his services were terminated. 

The record shows he appealed to the Second United States Civil Serv¬ 
ice Regional Authority on April 12, 1954. The appeal to that board was 


A 


denied May 13, 1954, and an appeal was taken on May 18, 1954, to the Civil 

i 

Service Commission. 

Dn September 16, 1954, the action of the Civil Service Begion was 
affirmed, and on October 29, 1954, plaintiff requested defendant to rein¬ 
state him, and that was denied, and accordingly this suit is now brought. 

Foremost, the Court finds that Mr. Frank L. Haynes was a probation- 

. t •' .* ! ' f >. . •’ •**, t t £H"vfcr t *£ 

ary employee of the United States Government under Civil Service regula- 

■ • t rr* • **, 'i f r + ClLT r "* j! **X 

tions, and there is not shown nor is the Court aware of any applicable law, 
rule, or regulation under which this Court might grant the relief which he 

i 

seeks in the form of a declaratory judgment.^Second, the Court finds that 
in the case of his wife that she had been a member of the American Labor, , 
Party; that, from the record, from July 20, 1946 to January 18, 1947, 
issues of the publication "Peoples 1 Voice, " contained two articles captioned 
respectively, tT We Honor Carey Haynes," and, "Landlord Greed," reflect¬ 
ing her as the recording secretary of the United Harlem Tenants and Consum- 
ers organization. 


. j V. i J / 


The Court will judicially notice that the United Harlem Tenants and 
Consumers organization has been designated by the United States Attorney 
General pursuant to Executive Order No. 10, 450 that the magazine ""Peoples* 
Voice," has been cited by the House Committee on Un-American Activities 
as a Communist front publication, and the wife, Mrs a: Haynes, has apparent¬ 
ly registered under the American Labor Party, that has been cited byithett 
House Committee on Un-American Activities as Communistic front in 1944 
and 1945; and the petitioner registered under it in 1949. 

This Court has serious doubt that a good Democrat would mistake the 
proper block and vote under that Labor ticket if he didn’t intend it in fact. 

rnp/ ?! 

Beyond the observation that while Mrs. Haynes was seeking but a 
mere Clerk-Typist position, the Court finds as a fact that Mr. Haynes was 
being employed in a highly technical position with one of the largest Navy 
Yards that the United States Navy has. If it is not larger than Norfolk or 

I * 

Mare Island, California, it is certainly comparable to them. One can’t 
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conceive of a more sensitive position. ^And, accordingly, from his activi¬ 
ties in an organization of the type, with his marriage to Mrs. Haynes, and 
her outstanding activities in that organization, the Secretary of the Navy 
through its agent, the admiral in charge of the yard, was fully justified 


in dismissing this man even for security reasons?^ 


He had not exhausted his probationary service and accordingly has no 
standing before the Court. He had had due process under Civil Service 
regulations and the motion to dismiss will be granted with prejudice. 


REPORTER’S CERTIFICATE 

Certified to be the official transcript of Ruling From The Bench in 
Haynes vs. Thomas, C.A. 4861-54, Thursday, January 27, 1955. 


* 


* 


* 


[ Filed May 17, 1955] 


R. I. Thiel 
Official Reporter 

♦ * * 


NOTICE OF APPEAL TO THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Notice is hereby given that plaintiff, FRANK L. HAYNES, appeals 
to the United States Court of Appeals for the District of Columbia Circuit 
from the order of this Court entered herein on March 18, 1955, dismissing 
the complaint herein. 

James H. Heller 
Attorney for Plaintiff 
Frank L. -Haynes 
1026 Wobdward Building 
Washington 5, D. C. 


Filed: May 17, 1955. 



34 
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[ Filed May 17, 1955] 

NOTICE OF APPEAL TO THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

Notice is hereby given that plaintiff, FRANK L. HAYNES, appeals 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 

No. 12,807 
FRANK L. HAYNES 

Appellant 

vs. 

CHARLES S. THOMAS, INDIVIDUALLY 
AND AS SECRETARY OF THE NAVY 

Appellee 

Appeal From The United States District Court 
For The District of Columbia 

APPELLANT’S REPLY BRIEF 

In his prior brief to this Court, appellant challenged his discharge 
from the Navy Department on two different sorts of grounds: first, that 
appellee had not complied with the applicable statutory procedure set forth 
In Public Law 733 (Section I, Brief appellant), and, second, that his 
discharge was arbitrary and therefore constituted a denial of due process 
of law under the Fifth Amendment to the United States Constitution 
(Sections H and HI, Brief for Appellant). These are judicially reviewable 
claims. Appellee himself concedes that judicial relief may be obtained 
when there has been a departure from applicable statutory requirements 
(Brief, p. 6). * This same rule applies where an employee’s constitutional 
rights are violated; this Court’s decision in Bailey v. Richardson , 86 U. S. 
App. D. C. 248, 182 F. 2d 46, aff’d by a divided court, 341 U.S. 918, ass¬ 
umed as much. The discussion in Section I of Appellee’s brief is, there- 

• AU citations to "Brief", unless otherwise specified, are to appellee's brief in this case. 


2 


fore, largely beside the point, for it begs the basic questions: whether 
appellee was denied his rights under Public Law 733 and the Fifth Amend¬ 
ment. It is only the portions of appellee's brief pertaining to these issues 
which are relevant here and which we undertake to answer. 

One preliminary point requires clarification, for it is the premise of 
much of appellee's brief that, because of his probationary appointment, 
appellant was no more than an applicant for federal employment. However, 

In Section n, below, we point out that his status or tenure could not determ¬ 
ine his constitutional rights. Similarly, Public Law 733, does not speak 
in terms of tenure in the competitive service. It refers to "any civilian 
or employee" and appellant unquestionably was such, in fact and in law. 

(See e. g. 42 Stat. 1488, former 5 U. S. C. 662 (repealed, 1949); 5 C. F. R. 
(1955) part 9). Indeed, Bailey v. Richardson , supra, confirms the obvious 
fact that conditional and probationary employees are nonetheless employees. * 

Appellant was no mere applicant who could be summarily rejected 
on any ground. ** He was employed already and therefore had statutory as 
well as constitutional protection. The nature and scope of that protection 
are what is at issue here. 


i 


Appellee's Failure To Comple With Public 
taw 733 Invalidated Appellant's Discharge 
_ From The Navy Department _ 


Appellee appears to concede by implication, (Brief p. 9), that if 
Public Law 733 governed appellant's dismissal for security reasons, 
appellee failed to comply with the law. His argument that the Act did not 
govern is two-fold: First, he says that it was enacted in derogation from 
the Veterans' Preference and Lloyd-La Follette A cts which do not cover 

• See also Part I of E. O. 9835, 12 F. R. 1935, (revoked 1953), which was at issue in Bailev v. Richardson. 
supra. The distinction between status and service which in that case determined the applicability of die 
Lloyd - La Follette Act, is not relevant here; the Lloyd-La Follette Act admittedly does not apply to 
appellant 

•• C. F. Wieman v. Updegraff, 344 U. S. 183; he could not be excluded on grounds patently abritrary or 
discriminatorypven had he been an applicant. 
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probationary employees, and therefore its coverage is similarly limited. * 
Aside from the dubious logic of such an argument, it ignores the fact that 
Public Law 733 refers to "any civilian office or employee" and unquestion¬ 
ably appellant was such. (See above). Moreover, as appellee notes, the 

statute sets forth the basic or minimal procedure to be followed in all cases 

i . . 

arising thereunder and then specifies certain greater procedural rights in the 

i * 

case of an employee "having a permanent or indefinite appointment, and 

I 

having completed his probationary or trial period! 1 ** Concededly, appellant, 

i 

although holding an indefinite appointment (J. A. 10), had not completed this 

! . 

period; he was entitled only to the minimum guarantees. But, as was pointed 
out in his prior brief to this Court, these he was denied. 

Appellee says secondly, however, that the statute does not supersede 
prior regulations governing dismissals of probationary employee. *** 
Admittedly, by its explicit terms it does not, nor does it cover all agencies. 
But, pursuant to Section 3 of the Act (5 U. S. C. 22-3), the President by 
Executive Order No. 10450, (April 29, 1953, 18 F.R. 2489* 3C.F.B. 

(1953 Supp.) 72), made its application universal throughout the Government. 
Appellee ignores the plain wording of that Order. The preamble announces 
the requirement that: 

"... all persons seeking the privilege of employment 
or are privileged to be employed in the department and 
agencies of the Government be adjudged . by mutually 
consistent and no less than minimum standards and 
procedures . . . " (Id. Emphasis Supplied) r 


k Oi course. Public Law 733 applied "notwithstanding (die Lloyd-La Follette Act), or die provisions of any 
other law." It is an exception to all prior legislation, contrary to appellee's contention. 

** The statute is clear on its face and therefore appellee's attempted resort to a very remote and minor 

portion of its legislative history is unnecessary. See Cole v. Young. U.S. App. D.C._,_F. 2d_ 

(No. 12,526, decided July 28, 1955). In any event, Mr. Klein's testimony quoted at length as the only 
authority for appellee's argument (Brief, pp. 10-13) was ambiguous, to say die least. 

I . . * 

*** Appellee limits this argument to die cases of probationary employees, but neither the Act nor the 
Executive Order (text below) makes any relevant distinction between diem and permanent employees. 
Assumedly, therefore, die statute could also be by-passed in security dismissals of employees having 
permanent tenure and having completed their probationary periods. J . 


• **• • 
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The standards are thereafter set forth, and Section 6 provides that 
should a security case arise thereunder, the head of the department or 
agency concerned " shall ", if he deems it necessary and advisable in the 
interests of the national security, terminate the employee "in accordance 
with the said Act of August 26, 1950" (Public Law 733). The words used 
by the President are mandatory; they enforce upon all agency and depart¬ 
ment heads the procedure set forth in the statute. (See Cole v. Young, 
supra)*. Appellee r s erroneous refusal to follow the procedure prescribed 
by the President invalidated appellants dismissal. 

n 

Appellant’s Claim That His Discharge Violated His Consitutional Rights 
Is Judicially Reviewable And Is Sustained By The Record. _ 

In his prior brief to this Court, appellant asserted that his discharge 
violated the Constitution in several respects: First, only one of the grounds 
for his discharge related to the activities of appellant himself and this was 
his registration to vote for a legitimate political party, as he was entitled 
to do under Section 9(a) of the Hatch A ct and the Constitution. The same 
charge concerning his wife was also made. Second, the grounds for his 
removal, taken as a whole, were patently arbitrary, being founded upon 
remote, untrustworthy hearsay and opinion evidence. Finally, appellant 
was given no hearing on the charges prior to his removal. ** Since appellee 
treats the first ("Hatch Act") question separately, we shall do so, also, in 
the following section. 

• In the Cole case, the Government argued (page 11 of Its brief In that case) TThe President in Executive 
Order 10450 expressly determined as required by the Act, that it was necessary to in the best interests of 
the national security to extend die Act to all persons employed in all other departments and agencies of the 
Government." This Court upheld that position. The fact that die statute may in certain cases enlarge die 
rights of employees would seem to be irrelevant. Congress was aware that it was creating a drastic power 
which required certain minimal safeguards (Sen Rept. No. 2158; House Kept. No. 2330, both 81st Cong., 

2a Sess.; 96 C.R. 10015, ff.), and die President decided that these should be mutuaUy consistent for all 
employees (See text above). 

••These claims are interrelated, as we pointed out, for if appellant’s and his wife’s voting registration 
could not be grounds for his removal, all that remained were two entirely uncorroborated magazine reports 
of his wife’s activities in the remote past and her loyalty was already established beyond doubt. 
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i 
i 

In discussing these issues appellee glosses the fact that 
appellant was discharged for security reasons necessarily implying doubts 
as to his loyalty or, on political grounds, his general trustworthiness. 

Twice the Supreme Court has recognized the Tt badge of infamy* 1 attaching to 
a public employee found disloyal. Wiemanv. Updegraff, 344 U.S. 183; 

Peters v. Hobby, 349 U. S. 331. The employees found politically unreliable 
is visited with much the same consequences. In the Peters case, where 
petitioner had been terminated because of reasonable doubt as to his loyalty, 
the Court noted that "substantial rights affecting the lives and property of 
citizens are at stake. 11 (Id. 349 U. S., at p. 347). They are at stake here, 
too. "In Bailey v. Richardson, 91 U. S. App. D. C. 248, 182 F. 2d 46, aff d 
by a divided court, 341 U. S. 918, this Court declared that even limited 
proscriptions from Government service can only be imposed after proceed¬ 
ings which comply with the Sixth Amendment. Yet, it is evident that persons 
discharged for security reasons are, pragmatically speaking, barred from 
reemployment for an indefinite period of time. Perhaps this result cannot 
be avoided, but it emphasizes the importance of the constitutional prohibi¬ 
tion against arbitrariness in the proceedings leading to such a discharge. 

Appellee’s principal answer to appellant’s contention that his dismiss¬ 
al violated his constitutional rights is that this question may not be consider¬ 
ed by this Court because appellant was only a probational employee at the 

r • . « 

time of his discharge (Brief pp. 13, ff.). Of course, constitutional rights, 
particularly those guaranteed in the Bill of Rights, do not depend for their 
vindication upon Congressional enactments or executive regulations, (see 
Bellv. Hood. 327 U. S. 678), and accordingly it is no answer to argue that 
appellant had only probational status under-civil service law. The essence 
of his claim is that his discharge was patently arbitrary and discriminatory, 
and it is arbitrariness and discrimination that the Supreme Court condemned 
in Wiemanv. Updegraff, supra. In that case, Oklahoma law required as a 
condition of their employment that all state employees take a loyalty oath 
within 30 days after being hired. The state supreme court held that under 

I ‘ : . - • 
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state law this was a valid pre-condition of their employment ( Board of 
Regents v. Updegraff, 205 Okla. 301, 237 P. 2d 131). Accordingly, in 
reversing and invalidating the oath under the Fourteenth Amendment to the 
Federal Constitution, the Supreme Court advisedly used the word ’’exclusion” 
when it said: 

"We need not pause to consider whether an abstract 
right to public employment exists. It is sufficient to 
say that constitutional protection does extend to the 
public servant whose exclusion pursuant to a statute 
is arbitrary or discriminatory. " ( Wieman v. 

Updegraff, 344 U.S. 183, 192. Emphasis supplied). 

If any doubt remained thereafter that the constitutional protection 
against arbitrariness did not depend upon any particular status in the 
claimant, it was resolved by this Court*s recent decision in Rudder v United 

States , _U.S. App. D.C._, _F. 2d_(No. 12,313, decided July 

21, 1955), where it invalidated an eviction of public housing tenants for 
failure to sign a certificate of non-membership in certain allegedly subver¬ 
sive organizations. The Rudders were month-to-month tenants who, under 
local law, could be evicted for any reason or no reason at all after proper 
notice; as to future months of occupancy they had no more than an expect¬ 
ancy. (See Rudder v. United States, D. C. Mun. App., 105 A. 2d, 741 
rev’d, supra). Therefore, the Government argued that 

they had no right to question the grounds of their eviction. This Court 
answered: 

"But these propositions do not decide this case. The 
government as landlord is still the government. It 
must not act arbitrarily, for, unlike private landlords, 
it is subject to the requirements of due process of law. 

Arbitrary action is not due process. " ( Rudder v. United 
States, (C.A.D. C.), supra, opinion, p.”3jl 

The question of arbitrariness in the grounds and procedure of 
appellant* s discharge is properly before this Court, therefore, and it is 
this question which appellee largely ignores. 


N 
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He cites Jason v. Summerfield, 94 U. S. App. D. C. 197, 214 F. 2d 
273, cert denied, 348 U. S. 840, for the proposition that the government 
was not foreclosed by her prior clearance from readjudicating Mrs. Haynes'. 
status under different standards. Appellant conceded this in his prior brief. 
However, this is not that case. Rather, appellant was summarily fired on 
the basis of charges relating to his wife, * and as to which she had been 
previously cleared after a hearing. His wife was not even interviewed 
prior to this action. Jason v. Summerfield does not reach this question, for 
there the employee was the same in both instances and he was given a full 
hearing each time. Appellant here had none. 

In Bailey v. Richardson, supra, the appellant had also been given two 
hearings prior to her discharge. For that reason alone the Bailey case is 
not decisive here. We are aware, too, that in that case the majority opin¬ 
ion did not unequivocally hold the Fifth Amendment inapplicable to govern¬ 
ment employees, and therefore the decision can be distinguished. Yet we 
submit that, even as dictum, Bailey v. Richardson no longer correctly 
states the law, for the reasons set forth in appellant's prior brief. Appellee 
does not answer this contention by merely citing the Bailey case. 


* The charge relating to appellant's own registration to vote for the American Labor Party could not be 
validly the basis for his dismissal, as we point out In die following section. Li any event, each charge 
must be considered on Its own merits. See Kutcher v. Gray. 91 U. S. App. D.C. 266, 199 F. 2d 783. 
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Appellant Is Entitled To Relief On The Ground That His Discharge Because 
Of His 1949 Voting Registration Violated His Rights Under The Hatch Act 

And The Constitution. _ 

Appellee discusses separately appellant’s claim that his discharge on 
the ground of his and his wife’s registration to vote for the American Labor 
Party violated Section 9(a) of the Hatch Act, 53 Stat. 1148, as amended, 

5 U. S. C. 118i (a). * But in one aspect this, too, is a constitutional question, 
for the Hatch Act merely recognizes and embodies the constitution’s prohib¬ 
ition against removal of employees for exercising their right to vote. 

In United Public Workers v. Mitchell, 330 U. S. 75, the Supreme 
Court implicitly recognized this prohibition in discussing the earlier case 
of Ex Parte Curtis, 106 U. S. 371, which had upheld a statute forbidding 
f ederal employees from contributing to the political campaigns of fellow 
employees. It construed the Curtis case to hold . . that there was no 
constitutional bar to regulation of such financial contributions of public 
servants as distinguished from the exercise of political privileges such as 
the ballot ...” ( United Public Workers v. Mitchell, supra, 330 U. S. at 
97. Emphasis supplied.) The companion statement in the Mitchell case 
that Congress could not prohibit the appointment to federal office of a 
Republican was repeated subsequently in Wiemanv. Updegraff, supra, giving 
content to the holding there that the Constitution forbade ’’patently arbitrary 
or discriminatory” exclusions from public service (Id. 344 U. S. at pp. 191, 
192). 

It is inadmissible, therefore, that the Constitution permits removal 

of a federal employee simply because he exercised his right to vote for a 

bona fide political party. Yet by his motion to dismiss and in his Brief to 

this Court (p. 18), appellee admits that this was one of the grounds for 

appellant’s discharge, perhaps the decisive one. Kutcher v. Gray, 91 U. S. 

1 • —■ — 

This was not the sole charge against appellant, but as we stated in his prior brief (Section n (a), it was 
the sole charge directly concerning him. and in its absence, he might not have been discharged, particularly 
in view of the nature and history of the remaining charges relating to his wife. 


App. D. C. 266, 199 F. 2d 783, which appellee cites as sanctioning remov¬ 
als for such a reason (Brief, p. 16), is not in point. That case involved 
actual membership in an organization which had been designated by the 
Attorney-General and came under the Section 9A of the Hatch Act (53 Stat 
1148, 5 U. S. C. 118j). The American Labor Party is not such an organiza¬ 
tion, as we pointed out in appellant's prior brief. * 

Because appellant claims that his rights guaranteed by the Constitu¬ 
tion as well as by specified enactment were infringed, for reasons previously 
stated the jurisdiction of the Court below did not depend on explicit statutory 
provision for judicial review. Nor were the Civil Service Commissioners 
necessary or indispensable parties to this action., ** for their statutory duties 
under the Hatch Act extended only to review of charges of prohibited politi¬ 
cal activities by federal employees. Here we are dealing with a portion of 
that statute which contains a positive guarantee of rights. The Commission 
voluntarily issued regulations permitting appeals in cases where an 
employee claims he was removed for political reasons, but these did not 
impose on it a mandatory duty of review and in fact they afforded a less than 
complete remedy to persons seeking such review. ** * Moreover, it was 
not the Commission or its agents which removed appellant Be cause of 

* Moreover, the difference between membership and voting registration is decisive in itself. 

** Appellee raises this "defense” for the first time in this Court. It was not either alleged or argued below. 
Nonetheless, it has no merit. 

Former regulation 9.I05(b)(2). 5C.F.R. (1949J 9.105 (b) (2), 5 C.F.R. (1955) 9.106 (b)(2) requires 
that a complaining employee first satisfy the Commission that he has made out a prima facie case of removal 
for political reasons, and in appellant's case the Commission put an unduly restrictive interpretation on this 
regulation (J.A. 30). However, even when such a showing is made to the Commission’s satisfaction, its 
reviewing power is discretionary. The regulations were never therefore a full implementation of the statute. 
Whether plaintiff was required to present this issue to the C. S. C. in order to exhaust his administrative 
remedies may even be doubted. 



these and other distinguishing factors, the cases cited on page 17 of 
appellee's brief are not in point * 


The complaint here alleged that appellant's dismissal was invalid and 
prayed for an order requiring appellee to reinstate him. Such an order 
would operate directly and solely against appellee. The Civil Service 
Commissioners are not necessary parties to insure the effectiveness of 
such an order. Appellee hardly discusses the merits of appellant's position 
that he is entitled to that relief. For the reasons previously stated, we 
submit that he is. 


rv 

The Errors of the Court Below In Themselves 
_ Require Reversal _ 

Appellee's Brief is silent on the issue raised in Section IV of 
appellant's Brief, concerning the ruling below by the District Judge. There¬ 
fore, appellant merely reiterates that the arbitrariness of that ruling and 
the resultant stigmatization of appellant and his wife constitute one of the 
principal questions in this case, raised here independently of the sufficiency 
of the complaint. Due process requires an exercise of this Court's super¬ 
visory power to correct these manifest abuses of judicial power by the court 
below. 


* BlackmaTv. Guerre , 342, U.S. 512; Benenatl v. Young , _U.S. App. D.C._, 220 F. 2d 383; and 

Reeberv. Rossell (C.C.A. 2d) 200 F. 2d 334 {cited by appellee, brief, p. 17) all involved dismissals which 
had been appealed to the Civil Service Commission under Section 14 of die Veterans* Preference Act, 58 
Stat. 390, as amended, 5 U.S.C. 863. By the terms of that statute a Commission order of reinstatement was 
mandatory upon the employing agency and in each of these cases plaintiff had prayed for an injunction 
requiring the Commission to issue such an order. The Civil Service Commissioners were therefore necessary 
parties. In Benenatl v. Young , supra, plaintiff had joined die Chairman of the Commission as a party but 
not the other Commissioners. There plaintiff also alleged that he had been denied a fair hearing before die 
Commission under the Administrative Procedure Act, 60 Stat. 237, as amended, 5 U.S.C. 1001 et seq. 

(No. 12,196 of this Court, Record, pp. 5, 6). In Martucd v. Mayer (C.C.A. 3rd), 210 F. 2d 334, also 
cited by appellee (Brief p. 17), plaintiff sought a declaration that an order of the Commission itself suspend¬ 
ing him was invalid. 
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CONCLUSION 

For reasons previously stated, the order of the trial court dismiss¬ 
ing the complaint herein should be reversed and this case remanded for 
further proceedings in the court below. 

Respectfully submitted. 



James H. Heller 
Sher, Oppenheimer & Harris 
1026 Woodward Building 
Washington 5, D. C. 

David I. Shapiro 
350 Fifth Avenue 
New York, New York 

Attorneys for Appellant. 
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COUNTERSTATEMENT OF QUESTIONS PRESENTED 

In appellee’s opinion the questions presented are: 

1. Whether the separation of appellant from Government 
employment during his probationary period was made in 
accordance with applicable statutory provisions and regula¬ 
tions. 

2. Whether Public Law 733, which relates to removal of 
Government employees to protect the national security of 
the United States, is applicable to the separation of an ap¬ 
pointee for disqualification during his probationary period. 

3. Whether the sufficiency of the reasons relied upon in 
separating a probationary employee are judicially review- 
able. 

4. Whether the Civil Service Commission’s decision that 
the Hatch Act was not violated in effecting appellants 
separation is judicially reviewable, and if so, whether in 
such a suit the Civil Service Commission is an indispensable 
party. 
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©nitcb States Court ot Appeals 

FOB THE DISTRICT OF COLUMBIA CIRCUIT 

» 

> - 

No. 12,807 

Frank L. Haynes, appellant 

r 

v. 

y 

Charles S. Thomas, Individually and as Secretary of the 

Navy, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


r BRIEF FOR APPELLEE 

v _ 

COUNTER-STATEMENT OF THE CASE 

This suit was begun by the filing of a complaint in the 
t District Court on November 15,1954, praying for a declara¬ 

tory judgment that appellant’s removal from Government 
employment be declared null and void and for reinstatement 
^ to his position. (J.A. 2-9). The present appeal is from 

an order of the District Court (Kirkland, J.) dismissing 
the complaint for failure to state a claim for relief. (J.A. 
' 31). 

r The complaint alleged that appellant’s separation during 

▼ his probationary period of employment from his position 

as an Engineering Draftsman at the New York Naval Ship¬ 
yard in the Department of the Navy violated: (1) Execu- 
► five Order No. 10450 (18 Fed. Reg. 2489, April 29, 1953): 

t 

W 


( 1 ) 
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(2) Public Law 733, 81st Cong., 2d Sess. (5 U.S.C. § 22-1); 

(3) Section 9.105(b) (2) of the Rules and Regulations of the 
United States Civil Service Commission (5 C.F.R. § 9.105(b) 
(2) (1949, 5 C.F.R. § 9.106(b) (2) (1955); and (4) the due 
process clause in the Fifth Amendment of the Constitution. 
It appears from the complaint and the exhibits appended 
thereto that appellant, a veteran, was appointed to his po¬ 
sition as an Engineering Draftsman on May 25, 1953, sub¬ 
ject to a one-year trial period. (J.A. 10). On February 3, 
1954, during this trial or probationary period, appellant 
received a letter from the Commander of the New York 
Naval Shipyard informing him that in connection with the 
Government’s security program “information has been re¬ 
ceived which raises a question concerning your fitness for 
continued employment. ” (J.A. 11). A questionnaire relat¬ 
ing to appellant’s activities and associations was enclosed 
with the letter and appellant was requested to answer the 
questionnaire and return it within five days (J.A. 12-15). 

Many of the specific interrogatories in the questionnaire 
related to appellant’s wife’s membership in or connection 
with organizations designated by the Attorney General pur¬ 
suant to Executive Order No. 10450, or cited as a Com¬ 
munist front by the House Committee on Un-American Ac¬ 
tivities. (J.A. 12-15). One interrogatory related to appel¬ 
lant’s and his wife’s registration (at different times) with 
the American Labor Party, which it was indicated also had 
been cited by the House Committee on Un-American Ac¬ 
tivities as a Communist front. (J.A. 14). Another re¬ 
quested that appellant state whether he or his wife were, 
or ever had been members of or affiliated with the Com¬ 
munist Party, the Communist Political Association, the 
Nazi or Fascist movements or with any organization or 
political party whose objective is, or ever has been, the 
overthrow of the Constitutional Government of the United 
States. (J.A. 14). The questionnaire also asked appellant 
to list all organizations of which he or his wife were, or had 
been members, and all newspapers and periodicals which 
were read by them or received in their home. (J.A. 15). 
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Appellant’s answers to the questionnaire were not ap¬ 
pended to the complaint or in any opier way made part of 
the record in the District Court./The complaint alleged, 
however, that appellant “timely filled out and returned 
said questionnaire and informed the Commander, New 
York Naval Shipyard that oiy or about the 17th day of 
June, 1952, [appellant’s] wifq, Carrie Ellen Haynes, had 
been informed that there waskreasonable doubt as to her 
loyalty to the government of tne United States ...” (J.A. 
3). The complaint alleges also that appellant informed 
the Commander that while he “had always registered 
prior to 1949 as a ‘Democrat’ and subsequent to 1949 as a 
‘Democrat’, he believed that the candidate he wished to 
support in 1949 was running as a candidate of both the 
Democratic Party and the American Labor Party and 
without thinking, marked the American Labor Party box 
on his registration card.” (J.A. 3). Appellant’s answers 
to the other interrogatories included in the questionnaire 
are not indicated by the record. 

The complaint alleges that following appellant’s answer 
to the questionnaire, he was interviewed by Commander 
Andrews of the Navy Department, assigned to the New 
York Naval Shipyard, concerning the material contained 
in the questionnaire. (J.A. 4). During this interview, ap¬ 
pellant told Commander Andrews that he registered in the 
American Labor Party box “without thinking”, and that 
all other matters in the questionnaire, which related to 
appellant’s wife, “ were considered, adjudged and deter¬ 
mined at a loyalty hearing held under the provisions of 
Executive Order No. 9835, as amended by Executive Order 
No. 10241, which resulted in a determination, transmitted 
on June 17, 1952, that there was no reasonable doubt as 
to the loyalty of [appellant’s] wife Carrie Ellen Haynes, 
to the Government of the United States.” (J.A. 4-5). 

Following this interview, appellant on March 31, 1954, 
through counsel, wrote to Rear Admiral R. T. Cowdrey, 
the Commander of the New York Naval Shipyard, re¬ 
questing an opportunity to submit additional material with 
respect to his case. (J.A. 23-24). Thereafter on April 7, 


i 
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1954, appellant received a Notification Of Personnel Action 
terminating his employment (J.A. 25-26). This Notice 
recited the fact that appellant’s appointment was subject 
to satisfactory completion of a trial period. Under “Re¬ 
marks” it set forth that investigation had disclosed that 
appellant and his wife had registered under the American 
Labor Party; that appellant’s wife was the Recording 
Secretary of an organization which has been designated by 
the Attorney General pursuant to Executive Order No. 
10450; and that appellant’s wife’s name appeared in two 
articles of a Communist front publication (J.A. 25). The 
Notice concluded with the following: “You were given 
written interrogatories and subsequently orally interviewed. 
Your explanations were considered but not deemed satis¬ 
factory. Accordingly, your appointment will be terminated 
at the close of business on the date shown in item 6 above.” 
(J.A. 25-26). 

On April 12, 1954, appellant attempted to appeal the 
action of the Commander of the New York Naval Shipyard 
to the Civil Service Commission, claiming that his discharge 
was in violation of Section 9.105(b) of the Rules and Regu¬ 
lations of the Civil Service Commission and the provisions 
of Executive Order No. 10450 and Public Law 733. The 
Civil Service rejected appellant’s appeal stating that since 
appellant was separated during his trial period he had no 
right to appeal under the provisions of the Veterans’ 
Preference Act. The Commission stated further that ap¬ 
pellant’s separation was not eifected under Executive 
Order 10450 or Public Law 733, and that even if it had 
been it would be outside the jurisdiction of the Commission. 
Finally, the Commission stated that appellant had not 
made out a prima facie case of dismissal for political 
reasons within the meaning of Section 9.105(b) (2) of the 
Commission’s Rules and Regulations. 

Following the Civil Service Commission’s rejection of 
his appeal, appellant on October 29, 1954, requested Secre¬ 
tary of the Navy Charles S. Thomas, to reinstate and re¬ 
store him to his position at the New York Naval Shipyard. 
(J.A. 6). However, the Secretary refused to reinstate ap- 
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pellant to Ms position, whereupon the present suit was 
brought. 

STATUTES AND REGULATIONS INVOLVED 

The pertinent statutes and regulations are set forth in 
an Appendix, infra. 

SUMMARY OF ARGUMENT 

Appellant was separated from his position at the New 
York Naval Shipyard during a trial or probationary period 
of employment. The applicable regulations governing 
separations during such a period require only a written 
notification to the appointee of the reasons for his separa¬ 
tion and its effective date. These regulations were fully 
complied with here. Under such circumstances it is settled 
law that the courts will not review on the merits the 
reasons relied upon by the employing agency in separating 
an employee, as appellant requests the court to do here. 

Public Law 733 and Executive Order No. 10450 do not 
restrict the procedures which always have allowed the 
summary removal of probationary employees. These pro¬ 
visions were intended rather to enlarge the authority of 
the heads of Government agencies to remove employees 
for security reasons without compliance with the Lloyd- 
LaFollette and Veterans’ Preference Acts. Probationary 
employees never have been within the protection of either 
the Lloyd-LaFollette or the Veterans’ Preference Acts, 
hence it is clear that they could not have been covered by 
any amendments thereto. 

Appellant is precluded from asserting in this proceeding 
that the Civil Service Commission erred in concluding that 
his separation violated the Hatch Act since the Commis¬ 
sioners have not been made parties to the action. It is clear 
furthermore that the merits of the Commission’s deter¬ 
mination are not judicially reviewable and that if they were, 
it would have to be sustained as reasonable. 

Accordingly, it is submitted that the District Court cor¬ 
rectly dismissed the complaint for failure to state a claim 
for relief. 



6 


ARGUMENT 

I 

Appellant’s Separation From the Navy Department Was Made 
In Accordance With Applicable Statutory Provisions and 
Regulations and Therefore Was Valid. 

This Court has recognized that review of government 
employee removal cases “is narrowly limited by the absence 
of express statutory provision therefor.” Mulligan v. 
Andrews, 93 U. S. App. D. C. 375, 378, 211 F. 2d 28. It has 
emphasized repeatedly that “the courts will not interfere 
with the management of the executive branch of the Gov¬ 
ernment.” Steinberg v. Ramspeck, 93 U. S. App. D. C. 11, 
13, 208 F. 2d 823, and cases cited. It even has indicated 
that “there is a line somewhere beyond which Congress 
cannot go in enacting prescriptions in respect to executive 
power over executive employees.” Cole v. Young, — U. S. 
App. D. C. —, — F. 2d — (July 28,1955). 

It is true that “Where there has been a substantial de¬ 
parture from applicable procedures, a misconstruction of 
governing legislation, or like error going to the heart of the 
administrative determination, a measure of judicial relief 
may on occasion be obtainable.” Powell v. Brannan, 91 
U. S. App. D. C. 16, 17, 196 F. 2d 871. However, 
even in cases involving questions of statutory interpreta¬ 
tion, the Court has given proper recognition to the primary 
role of the Executive Department in carrying out Federal 
personnel policies. In Hammond v. Hull, 76 U. S. App. 
D.C. 301, 303, 131 F. 2d 23, cert den. 318 U.S. 777, it de¬ 
clared that “When the performance of official duty requires 
an interpretation of the law which governs that perform¬ 
ance, the interpretation placed by the officer upon the law 
will not be interfered with, certainly, unless it is clearly 
wrong and the official action arbitrary and capricious.” 
Similarly, in Carter v. Forrestal, 85 U.S. App. D.C. 
53, 55, 175 F. 2d 364, cert. den. 338 U.S. 832, the Court 
stated that a regulation adopted by the head of an executive 
department for the conduct of his employees “ ‘should not 
be disregarded or annulled unless, in the judgment of the 
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court, it is plainly and palpably inconsistent with law’.” 
And recently, in the same tenor, the Court said in Thomas 
v. Ward, — U. S. App. D. C. —, — F. 2d — (August 18, 
1955), that an administrative ruling on a question of law 
would be accepted if reasonable unless there were 4 ‘com¬ 
pelling considerations to the contrary.” 

These general principles restricting the scope of judicial 
review of the personnel actions of the Executive Depart¬ 
ment are emphasized in this case by the conceded fact that 
appellant was in a probationary status at the time of his 
separation. This type of appointment has been sustained 
in numerous precedents. As explained in Kirkpatrick v. 
Gray, 91 U.S. App. D.C. 138,198 F. 2d 533, 534, cert, denied, 
344 U.S. 880: “The public interest appears to require that 
many appointments be made without waiting for necessary 
investigations to be completed. It plainly requires that ap¬ 
pointments so made be conditional on the results of the in¬ 
vestigations.” In Bailey v. Richardson, 86 U.S. App. D.C. 
248, 182 F. 2d 46, affirmed by an equally divided Supreme 
Court, 341 U.S. 918, the Court recognized that during his 
probationary period an appointee enjoys no more status 
than any other applicant for employment, and that non-ap¬ 
pointment in either case involves no Constitutional issues. 
In a series of cases, this Court has held that probationary 
employees, no more than would be any other applicants for 
employment, are not entitled to the benefit of the removal 
procedures or protection of the Veterans’ Preference Act, 5 
U.S.C. § 863, 1 the Lloyd-LaFollette Act, 5 U.S.C. § 652, 2 or 
the Performance Rating Act, 5 U.S.C. § 2005. 3 The un¬ 
mistakable teaching of these precedents is that the Court 
will not interfere with the Executive Department’s separa¬ 
tion of applicants for appointment during their proba¬ 
tionary service. 


1 Kohlberg v. Gray, 93 U.S. App. D.C. 97, 205 F. 2d 35, cert, 
denied, 346 U.S. 937; Kirkpatrick v. Gray, supra. 

2 Levy v. Woods, 84 U.S. App. D.C. 138, 139, 171 F. 2d 145; 
Bailey v. Richardson, supra; Friedman v. Schwellenbach, 81 U.S. 
App. D.C. 365, 159 F. 2d 22, cert, den.; 330 U.S. 838. 

3 Golding v. Weeks,-U.S. App. D.C.- 225 F. 2d 31. 
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The regulations with respect to the removal of proba¬ 
tionary employees provide that the services of such an 
employee may be terminated “by notifying him in writing 
of the reasons for his separation and of its effective date.” 
5 C.F.R. § 9.103 (1949). Here as in Levy v. Woods, 84 
XJ.S. App. D.C. 138, 139, 171 F. 2d 145: “Appellant was 
so notified during his trial period and such notice termi¬ 
nated his service. Though charges were made, none were 
necessary.” A probationary employee, of course, has no 
right to appeal his separation either to the Civil Service 
Commission or to other intra-agency personnel. 5 C.F.R. 
§§ 9.103 and 9.105 (1949), Navy Civilian Personnel Instruc¬ 
tions 45. 5-2. The complaint in this case contains no al¬ 
legations of any departure from the regulations of the Civil 
Service Commission or the Navy Department with respect 
to the separation of probationary employees, and it is clear 
from the facts alleged in the complaint and disclosed by the 
exhibits appended thereto, that there was full compliance 
with those procedures. 

The decision whether to employ appellant was clearly 
one to be made by the head of the activity involved, Rear 
Admiral Cowdrey, Commander of the New York Naval 
Shipyard. Despite appellant’s attempts to give his cause 
an aura of Constitutional significance, we actually are deal¬ 
ing only with an everyday personnel problem: who is to 
decide which among the tens of thousands of applicants 
for Government employment shall be hired. The answer 
given by the Civil Service Commission is the employing 
agency, and the agency in turn vests responsibility in the 
head of the particular activity involved. Certainly the 
policy in this regard must be determined by the Executive 
branch of the Government, not the judicial. Appellant may 
feel that he has been unfairly treated, but surely that is in¬ 
sufficient basis for a legal action. The plain fact is that 
appellant has no more right to appointment as an Engi¬ 
neering Draftsman at the New York Shipyard than some¬ 
one would have to be appointed secretary to a judge, or 
assistant to a Congressman, or floor walker in a depart¬ 
ment store. The refusal to hire him, even if he thinks the 
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reasons given are not fair, does not raise a justiciable 
issue. This Court obviously can not assume responsibility 
for the efficient operations and the security of the New York 
Naval Shipyard. That ultimate responsibility is the Com¬ 
manding Officer’s, and as long as he exercises it in accord¬ 
ance with the procedures laid down for him by his superiors, 
as was done here, the wisdom of his decisions is not ju¬ 
dicially reviewable. 

n 

Appellant’s Separation From the Navy Department Was Not 
Required to be Effected Under Public Law 733 Since That 
Enactment Does Not Relate to the Separation of Employees 
During Their Probationary Service 

Appellant’s contention that Public Law 733 was violated 
in his case is premised on the erroneous view that this law 
alters normal procedures for processing applicants for em¬ 
ployment serving in a probationary capacity. The fact is, 
however, as we will show below, that Public Law 733 was 
not required to be utilized in effecting appellant’s removal, 
and its provisions therefore are inapplicable to this case. 

Public Law 733 was enacted on August 29, 1950, in the 
Second Session of the 81st Congress. It was based on 
House Bill H.R. 7439, which was introduced by Congress¬ 
man Murray, Chairman of the House Post Office and Civil 
Service Committee, at the request of the Secretary of De¬ 
fense. 96 Cong. Rec. 2450, 10016. It was described as a 
bill “to protect the national security of the United States 
by permitting the summary suspension of employment of 
civilian officers and employees of various departments and 
agencies of the Government, and for other purposes.” 96 
Cong. 10015. Its purpose was to “increase the authority 
of the heads of Government departments engaged in sen¬ 
sitive activities to summarily suspend employees considered 
to be bad security risks, and to terminate their services if 
subsequent investigation develops facts which support such 
action.” S. Rep. No. 2158, 81st Cong., 2d Sess., 2. See in 

general Cole v. Young, -U.S. App. D.C.-,-F, 

2d-(July 28, 1955). 
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At the time the bill was being considered, two laws, the 
Lloyd-LaFollette Act, 5 U.S.C. § 652, and the Veterans’ 
Preference Act, 5 U. S. C. § 863, prohibited summary- 
removal or suspension of Government employees. Section 
6 of the Lloyd-LaFollette Act, 5 U.S.C. § 652, provided 
that “no person in the classified civil service of the United 
States shall be removed or suspended without pay there¬ 
from except for such cause as will promote the efficiency 
of such service and for reasons given in writing.” De¬ 
tailed removal procedures were then set forth. Section 14 
of the Veterans’ Preference Act, 5 U.S.C. § S63, similarly 
provided that “No permanent or indefinite preference eligi¬ 
ble, who has completed a probationary or trial period . . . 
shall be discharged, suspended for more than thirty days 
. . . except for such cause as will promote the efficiency of 
the service and for reasons given in writing ...” This 
Act also contained detailed removal provisions more ex¬ 
tensive in character than those provided under the Lloyd- 
LaFollette Act. 

Public Law 733 was enacted for the limited purpose of 
suspending the procedural requirements of these laws in 
security cases. It was intended to make permanent and 
extend to other agencies the temporary war-time authority 
of some agencies to summarily remove employees when in 
the opinion of the head of the agency, such removal was 
warranted by the demands of national security; see e.g. 
Section 3 of the Act of December 17, 1942, 56 Stat. 1053. 
96 Cong. Rec. 10016, 10021; Hearings Before the House 
Committee on Post Office and Civil Service on H.R. 7439, 
81st Cong., 2d Sess., 6 (Letter from Department of State). 
The introductory clause of the law makes express reference 
to the Lloyd-LaFollette Act and an unmistakably implied 
reference to the Veterans’ Preference Act in the language 
that “Notwithstanding the provisions of Section 6 of the 
Act of August 24,1912 (37 Stat. 555), as amended (5 U.S.C. 
652) [Lloyd-LaFollette], or the provisions of any other 
law, etc. ...” The Chief Law Officer of the Civil Service 
Commission, Alfred Klein, in testifying before the House 
Post Office Committee which was considering the bill, 
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pointed out that “H.R. 7439 constitutes in its language an 
exception from two basic laws on suspension and removal.” 
Hearings supra at 7. He went on to identify the two basic 
laws as the Lloyd-LaFollette Act and the Veterans’ Prefer¬ 
ence Act. Ibid. Captain A. S. McDill, Director of Legisla¬ 
tion for the Navy Department, fully apprised Congress of 
the Navy Department’s intention “to utilize the provisions 
of this bill, if it is enacted, only in the exceptional cases 
where no other speedy and sure method is available to pro¬ 
tect the national security.” Hearings, supra, at 19. 

As already noted under, Argument I, supra, the Lloyd- 
LaFollette and the Veterans’ Preference Acts have never 
been applicable to the separation of probationary em¬ 
ployees for any reason. Since Public Law 733 was enacted 
for the limited purpose of removing the bars to summary 
removal imposed by these laws, it is clear that that law 
could not have been intended to apply to employees whose 
summary removal was never thus impeded. Surely an 
exception can not apply to cases which the general rule al¬ 
ready excluded. When Public Law 733 is considered in 
proper context, as it must be, there can be no doubt that it 
does not alter normal procedures for disqualifying for ap¬ 
pointment applicants for employment who are serving in a 
probationary status. 

Emphasizing the narrow scope and purpose of Public 
Law 733 is the further fact that this enactment was not in¬ 
tended even to affect the removal of employees under the 
then existing loyalty program. The loyalty program at that 
time was represented by Executive Order 9835, 12 F. R. 
1935. It was the unchallenged view of the chairmen of both 
committees of the Congress which considered the bill, and 
of all other members of Congress and persons testifying 
who alluded to the point, that the bill would in no way alter 
the application of Executive Order 9835 to loyalty cases. 4 
This legislative history certainly refutes appellant’s con- 


4 96 Cong. Rec. 10017; S. Rep. No. 2158, 81st Cong., 2nd Sess., 
2, 4; Hearings before the House Committee on Post Office and 
Civil Service on H.R. 7439, 81st Cong., 2d Sess. 12. 
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tention that Public Law 733 was intended to be tbe exclu¬ 
sive means of dealing with cases such as his. 

The loyalty program has since been replaced by the 
security program set forth in Executive Order No. 10450, 
18 F.R. 2489. Under the security program, the head of each 
department and agency of the Government is responsible 
for establishing and maintaining within his department or 
agency an effective program to insure that the employment 
and retention in employment of any civilian officer or em¬ 
ployee in any department or agency of the Government is 
clearly consistent with the interests of national security. 
The appointment of each civilian officer or employee in any 
department or agency of the Government is made subject 
to investigation. There are no provisions in this Executive 
Order which indicate that it is intended to alter the normal 
procedures for removing applicants for employment who 
are serving a probationary period. Such references as 
are made in the Executive Order to the procedures re¬ 
quired by Public Law 733, do not of course qualify this 
statement since as already explained, Public Law 733 does 
not apply to probationary removals. 

Contrary to appellant’s position, the language of Public 
Law 733 does not require any frustration of Congres¬ 
sional intention. The reference therein to the procedures 
to be followed in the case of employees “having a perma¬ 
nent or indefinite appointment and having completed his 
probationary or trial period” is by its terms irrelevant 
here since appellant had not completed his probationary 
period. Nor can it be successfully contended that this 
proviso indicates that other provisions of the Act ap¬ 
ply by negative inference to probationary employees, 
since this language was intended only to distinguish be¬ 
tween employees in the classified and unclassified civil serv¬ 
ice. As Mr. Klein further explained in his testimony 
before the House Post Office and Civil Service Committee, 
there are a substantial number of employees in the Gov¬ 
ernment service who never complete their probationary or 
trial periods. Hearings supra at 11. These are employees 
such as attorneys, who are appointed to excepted or un- 
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classified civil service positions, and therefore are dis¬ 
tinguished from employees in the competitive or classified 
civil service. Ibid. The clear meaning of the clause 
as Mr. Klein explained, was to render the proviso inappli¬ 
cable to employees in the first class, that is, in the unclas¬ 
sified civil service. Ibid. In Mr. Klein’s language: “Now 
the question is whether this committee intends to make 
the protection of the bill applicable to these employees 
who are permanent but who are not civil-service employees. 
If the intention is to leave the unclassified employee with¬ 
out the protection of the letter of charges, and so on, then 
this bill does it.” Ibid. That this was the intention of the 
Congress is of course demonstrated by the fact that the 
bill was adopted with no change in the pertinent language. 
Clearly this shows that the only purpose of the proviso 
was to distinguish classified employees who had completed 
a probationary period, from unclassified employees who 
never were required to serve a probationary period al¬ 
though they had permanent appointments. There certainly 
is no suggestion in the proviso of the negative inference 
drawn by appellant that the other provisions of the Act 
applied to employees in either branch of the civil service 
who were still in the period of their probationary service. 

In summary, consideration of the language and history 
of Public Law 733 establishes that it need not be utilized 
in the separation of probationary employees. 

ni 

The Sufficiency of the Reasons Relied Upon in Separating 

Appellant During His Probationary Service Are Not Ju¬ 
dicially Reviewable. 

Appellant’s misconception of the nature of the problems 
involved here is perhaps best demonstrated by his heavy 
reliance on the loyalty clearance accorded his wife. While 
there is a token concession in his brief that the wife’s prior 
clearance under the “stringent standard” of Executive 
Order 9835 was not res judicata, the main thrust of the brief 
and the complaint still is that in view of the wife’s prior 
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clearance, appellant’s dismissal was arbitrary and violative 
of the due process clause. This argument we submit, is part 
of the attempt to transfer a routine investigation of an 
applicant’s qualifications for permanent Government em¬ 
ployment, which is all this case involves, into a fundamental 
Constitutional cause. The fatal defect in appellant’s ef¬ 
forts, however, as we have emphasized, is his complete 
lack of any status as a Government employee. Even if 
this Court had taken the position in Bailey v. Richardson, 
supra, that the First and Fifth Amendments applied to re¬ 
moval of incumbents, it would not follow that they were 
applicable to mere applicants for employment serving a 
probationary period. And, of course, under this Court’s 
holding in Bailey v. Richardson, that the First and Fifth 
Amendments do not apply to employe removal proceedings, 
it is a fortiori that these Constitutional provisions are not 
involved in the method of processing applications for em¬ 
ployment. 

Appellant does not really dispute that he was separated 
in accordance with the regulations applicable to proba¬ 
tionary employees. As already noted, supra, at 8, those 
regulations required only that he be notified in writing of 
the reasons for his separation and of its effective date, and 
that procedure was followed here. Aside from the con¬ 
tention that Public Law 733 was violated, appellant’s at- • 
tack relates solely to the sufficiency of the reasons advanced 
by the Commander of the New York Naval Shipyard in 
directing his removal. This Court held in Jason v. Sum- 
merfield, 94 U. S. App. D. C. 197, 214 F. 2d 273, cert, denied, 
348 U. S. 840, that it was not improper to readjudicate on 
the basis of the identical facts an incumbent’s loyalty under 
different loyalty standards, and of course that decision fore¬ 
closes any possible issue of inconsistent treatment here. 
Actually, however, although the Jason case conclusively 
refutes appellant’s contentions, it is unnecessary to the 
Government’s position since no adjudication at all is here 
involved. What is involved is a Navy Commander’s de¬ 
cision that a particular applicant was unsuitable for per¬ 
manent appointment to the Shipyard staff. This is no more 


an adjudication than would be the decision of any other 
employing officer in or out of the Government not to employ 
some applicant. 

Appellant in essence is asking the Court to review on the 
merits the grounds relied upon in separating him during 
his probationary period. This course would require the 
Court to assume responsibility for determining whether 
as a matter of fact the reasons given for disqualifying ap¬ 
pellant were sufficient. Aside from the consideration that 
no such determination could be made on the present in¬ 
complete record, it is clear that the Court would not under¬ 
take this peculiarly executive function. This Court many 
times has pointed out that: “* * * [Ajdministrative 

determination by the employing agency of what constitutes 
cause for discharge will not be judicially reviewed. * ’ Carter 
v. Forrestal, 85 U. S. App. D. C. 53, 54, 175 F. 2d 364 cert, 
den. 338 U. S. 832. See also, Levy v. Woods, 84 U. S. App. 
D.C. 138, 139, 171 F. 2d 145; Cole v. Young, — U. S. App. 

D. C.-, -F. 2d- (July 28, 1955); Williams v. 

Cravens, 93 U. S. App. D. C. 380, 210 F. 2d 874. In the 
language of the recent opinion in Kohlberg v. Gray, 93 
U. S. App. D. C. 97, 207 F. 2d 35: 

It is not for us to say whether the Commission’s finding 
is correct; “where action is taken in removing from 
office an employee # • * in accordance with the re¬ 
quirements of the statute relating thereto * * * a 
court of law has no jurisdiction to inquire into the guilt 
or innocence of the employee as to the charges upon 
which he was removed”. 5 

It is clear therefore that the sufficiency of the reasons re¬ 
lied upon in separating appellant during his probationary 
service are not judicially reviewable. 


0 Quoting from Levine v. Farley. 70 U.S. App. D.C. 381, 386, 
107 F. 2d 186, 191, cert, den., 308 U.S. 622. 
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IV 

The Complaint Fails to State a Claim for Relief Under the 
Hatch Act Against the Secretary of the Navy 

Appellant’s contention that the Hatch Act, 5 U.S.C. § 
118 i, was violated in effecting his removal is defective in 
several respects: 

1. A reading of the Hatch Act, 5 U.S.C. §§ 118 i-o, and 
the rules of the Civil Service Commission, 5 C.F.R., Part 4, 
demonstrates that “It is only partisan political activity 
that is interdicted. It is active participation in political 
management and political campaigns.” United Public 
Workers v. Mitchell, 330 U. S. 75, 100. There is no allega¬ 
tion in the complaint that appellant’s discharge was ef¬ 
fected for any such reasons. On the contrary, it is evident 
from the facts alleged in the complaint and the exhibits ap¬ 
pended thereto that partisan political considerations played 
no part in Rear Admiral Cowdrey’s determination not to 
employ appellant at the New York Naval Shipyard. These 
facts establish rather that the moving consideration was a 
determination by the Shipyard Commander on the basis of 
a combination of factors, of which past registration in the 
ALP was only one, that appellant was unsuitable for ap¬ 
pointment at this highly sensitive military establishment. 
This evaluation of appellant’s qualifications, however much 
appellant may disagree with the results, can not fairly be 
described as an attempt to influence a political campaign, 
or enforce a spoils system, or achieve party regularity, 
which are the types of activities the Hatch Act is intended 
to proscribe. Appellant’s whole contention in this regard 
is of course patently inconsistent with his equally insistent 
claim that he vras discharged under the security program. 
This Court specifically held in Kutcher v. Gray, 91 U. S. 
App. D. C. 266, 199 F. 2d 783, that the Hatch Act in nowise 
limits the power of the Executive to remove employees for 
reasons similar to those appellant contends were relied 
upon here. 

2. In any event, appellant is precluded from contending 
in this case that the Civil Service Commission erred in con- 
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eluding that he had failed to establish a prima facie case 
that his removal was made for political reasons. For one 
thing, as the Supreme Court noted in the Mitchell case, 
supra, (330 U. S. at 93): 4 ‘The act provides no administra¬ 
tive or statutory review for the order of the Civil Service 
Commission.” It is therefore clear that no judicial review 
of the substantive “correctness” of the Commission’s de¬ 
cision is available to appellant, any more than would be the 
substantive merit of any other grounds relied upon by an 
Executive Agency in removing employees of the Executive 
Branch of the Government. See cases cited under Point 
m, supra. 

An even more compelling defect in appellant’s position, 
however, is that the Civil Service Commission is not a party 
to this action. The contention that the Civil Service Com¬ 
mission erred in refusing to accept his appeal from the 
decision of Rear Admiral Cowdrey certainly states no claim 
for relief against the Secretary of the Navy alone. In 
Blachmar v. Guerre, 342 U. S. 512, the Supreme Court sus¬ 
tained the dismissal of a suit brought by a discharged em¬ 
ployee under similar circumstances. In the Blachmar case 
the petitioner, an employee of the Veteran’s Administration 
was ordered removed from his position by the Regional 
Manager of the office to which he was assigned. He ap¬ 
pealed his removal to the Civil Service Commission under 
the Veterans’ Preference Act, but the Commission rejected 
his contentions. He then brought an action in the district 
court, making proper service of process only upon the 
Regional Manager of the Veteran’s Administration, so that 
the Commissioners were not parties to the action. The 
Supreme Court, commenting that it was “obvious” that 
effective relief could not be granted against the Regional 
Manager, affirmed the dismissal of the petitioner’s suit on 
the ground that the Commissioners were indispensable par¬ 
ties. See also Benenati v. Young, -U. S. App. D. C. 

-, 220 F. 2d 383 (1955); Reeber v. Russell, 2d Cir., 200 F. 

2d 334; Martucci v. Mayer, 3d. Cir., 210 F. 2d 259. These 
decisions are controlling here. 
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CONCLUSION 

Wherefore it is respectfully submitted that the order of 
the District Court be affirmed. 

Leo A. Rover, 

United States Attorney. 
Lewis Carroll, 

Milton Eisenberg, 
Assistant United States Attorneys. 
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APPENDIX 

Statutes 

1. Section 1 of Public Law 733,81st Cong., 2d Sees. (1950), 

5 U.S.C. § 22-1 (1952), provides as follows: 

Suspension of officers or employees for security 
reasons.—Notwithstanding the provisions of section 6 
of the Act of August 24,1912 (37 Stat. 555), as amended 
(5 TJ. S. C. 652) [§ 652 of this title], or the provisions 
of any other law, the Secretary of State; Secretary of 
Commerce; Attorney General; the Secretary of De¬ 
fense; the Secretary of the Army; the Secretary of the 
Navy; the Secretary of the Air Force; the Secretary 
of the Treasury; Atomic Energy Commission; the 
Chairman, National Security Resources Board; or the 
Director, National Advisory Committee for Aero¬ 
nautics, may, in his absolute discretion and when 
deemed necessary in the interest of national security, 
suspend, without pay, any civilian officer or employee 
of the Department of State (including the Foreign 
Service of the United States), Department of Com¬ 
merce, Department of Justice, Department of Defense, 
Department of the Army, Department of the Navy, 
Department of the Air Force, Coast Guard, Atomic 
Energy Commission, National Security Resources 
Board, or National Advisory Committee for Aero¬ 
nautics, respectively, or their several field services: 
Provided, That to the extent that such agency head de¬ 
termines that the interests of the national security 
permit, the employee concerned shall be notified of the 
reasons for his suspension and within thirty days after 
such notification any such person shall have an oppor¬ 
tunity to submit any statements or affidavits to the 
official designated by the head of the agency concerned 
to show why he should be reinstated or restored to 
duty. The agency head concerned may, following such 
investigation and review as he deems necessary, termi¬ 
nate the employment of such suspended civilian officer 
or employee whenever he shall determine such termi- 
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nation necessary or advisable in the interest of the na¬ 
tional security of the United States, and such determi¬ 
nation by the agency head concerned shall be con¬ 
clusive and final: Provided further, That any employee 
having a permanent or indefinite appointment, and 
having completed his probationary or trial period, who 
is a citizen of the United States whose employment is 
suspended under the authority of this Act [22-1-22-3 
of this title], shall be given after his suspension and 
before his employment is terminated under the au¬ 
thority of this Act [§§22-1-22-3 of this title], (1) a 
written statement within thirty days after his sus¬ 
pension of the charges against him, which shall be sub¬ 
ject to amendment within thirty days thereafter and 
which shall be stated as specifically as security con¬ 
sideration permit; (2) an opportunity within thirty 
days thereafter (plus an additional thirty days if the 
charges are amended) to answer such charges and to 
submit affidavits; (3) a hearing, at the employee’s re¬ 
quest, by a duly constituted agency authority for this 
purpose; (4) a review of his case by the agency head, 
or some official designated by him, before a decision 
adverse to the employee is made final; and (5) a writ¬ 
ten statement of the decision of the agency head: Pro¬ 
vided further, That any person whose employment is so 
suspended or terminated under the authority of this 
Act [§§ 22-1-22-3 of this title] may, in the discretion 
of the agency head concerned, be reinstated or restored 
to duty, and if so reinstated or restored shall be al¬ 
lowed compensation for all or any part of the period 
of such suspension or termination in an amount not 
to exceed the difference between the amount such per¬ 
son would normally have earned during the period of 
such suspension or termination, at the rate he was re¬ 
ceiving on the date of suspension or termination, as ap¬ 
propriate, and the interim net earnings of such per¬ 
son: Provided further, That the termination of em¬ 
ployment herein provided shall not affect the right of 
such officer or employee to seek or accept employment 


in any other department or agency of the Government: 
Provided further, That the head of any department or 
agency considering the appointment of any person 
under the provisions of this Act [§§ 22-1-22-3 of this 
title] make any such appointment only after consulta¬ 
tion with the Civil Service Commission, which agency 
shall have the authority at the written request of either 
the head of such agency or such employee to determine 
whether any such person is eligible for employment 
by any other agency or department of the Government. 

2. Section 6 of the Act of August 24, 1912 (Lloyd-LaFollette 
Act), 5 U.S.C. § 652 (1950) provides in pertinent part as 
follows: 

Removals from classified civil service only for cause. 
—(a) No person in the classified civil service of the 
United States shall be removed or suspended without 
pay therefrom except for such cause as will promote 
the efficiency of such service and for reasons given in 
writing. Any person whose removal or suspension 
without pay is sought shall (1) have notice of the same 
and of any charges preferred against him; (2) be fur¬ 
nished with a copy of such charges; (3) be allowed a 
reasonable time for filing a written answer to such 
charges, with affidavits; and (4) be furnished at the 
earliest practicable date with a written decision on such 
answer. No examination of witnesses nor any trial 
or hearing shall be required except in the discretion 
of the officer or employee directing the removal or sus¬ 
pension without pay. Copies of the charges, the notice 
of hearing, the answer, the reasons for removal or 
suspension without pay, and the order of removal or 
suspension without pay shall be made a part of the 
records of the proper department or agency, as shall 
also the reasons for reduction in grade or compensa¬ 
tion; and copies of the same shall be furnished upon 
request, to the person affected and to the Civil Serv¬ 
ice Commission. This subsection shall apply to a per¬ 
son within the purview of section 14 of the Veterans’ 
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Preference Act of 1944, as amended [§ 863 of this 
title], only if he so elects. 

3. Section 14 of the Veterans’ Preference Act, 5 U.S.C. 

§ 863 (1952), provides as follows: 

Notice of discharge, suspension, furlough, or reduc¬ 
tion in rank.—No permanent or indefinite preference 
eligible, who has completed a probationary or trial 
period employed in the civil service, or in any estab¬ 
lishment, agency, bureau, administration, project, or 
department, hereinbefore referred to shall be dis¬ 
charged, suspended for more than thirty days, fur¬ 
loughed without pay, reduced in rank or compensation, 
or debarred for future appointment except for such 
cause as well promote the efficiency of the service and 
for reasons given in writing, and the person whose 
discharge, suspension for more than thirty days, fur¬ 
lough without pay, or reduction in rank or compensa¬ 
tion is sought shall have at least thirty days’ advance 
written notice (except where there is reasonable cause 
to believe the employee to be guilty of a crime for 
which a sentence of imprisonment can be imposed), 
stating any and all reasons, specifically and in detail, 
for any such proposed action; such preference eligible 
shall be allowed a reasonable time for answering the 
same personally and in writing, and for furnishing 
affidavits in support of such answer, and shall have 
the right to appeal to the Civil Service Commission 
from an adverse decision of the administrative officer 
so acting, such appeal to be made in writing within 
a reasonable length of time after the date of receipt of 
notice of such adverse decision: Provided, That such 
preference eligible shall have the right to make a per¬ 
sonal appearance, or an appearance through a desig¬ 
nated representative, in accordance with such reason¬ 
able rules and regulations as may be issued by the 
Civil Service Commission; after investigation and con¬ 
sideration of the evidence submitted, the Civil Service 
Commission shall submit its findings and recommenda- 
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tions to the proper administrative officer and shall send 
copies of the same to the appellant or to his designated 
representative, and it shall be mandatory for snch 
administrative officer to take snch corrective action as 
the Commission finally recommends: Provided fur¬ 
ther, That the Civil Service Commission may declare 
any such preference eligible who may have been dis¬ 
missed or furloughed without pay to be eligible for the 
provisions of section 15 hereof. 

4. Section 9 of the Hatch Act, 5 U.S.C § 118i, (1952), 
provides as follows: 

Executive employees influencing election or taking 
part in political campaigns—Exceptions—Penalty.— 
(a) It shall be unlawful for any person employed in the 
executive branch of the Federal Government, or any 
agency or department thereof, to use his official au¬ 
thority or influence for the purpose of interfering with 
an election or affecting the result thereof. No officer or 
employee in the executive branch of the Federal Gov¬ 
ernment, or any agency or department thereof, (except 
a part-time officer or part-time employee without com¬ 
pensation or with nominal compensation serving in 
connection with the existing war effort, other than in 
any capacity relating to the procurement or manu¬ 
facture of war material), shall take any active part in 
political management or in political campaigns. All 
such persons shall retain the right to vote as they may 
choose and to express their opinions on all political 
subjects and candidates. For the purposes of this 
section the term “officer” or 44 employee” shall not be 
construed to include (1) the President and Vice Presi¬ 
dent of the United States; (2) persons whose com¬ 
pensation is paid from the appropriation for the office 
of the President; (3) heads and assistant heads of 
executive departments; (4) officers who are appointed 
by the President, by and with the advice and consent 
of the Senate, and who determine policies to be pur¬ 
sued by the United States in its relations with foreign 
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powers or in the Nation-wide administration of Fed¬ 
eral laws. The provisions of the second sentence of 
this subsection shall not apply to the employees of The 
Alaska Railroad, residing in municipalities on the line 
of the railroad, in respect to activities involving the 
municipality in which they reside. 

(b) Any person violating the provisions of this sec¬ 
tion shall be removed immediately from the position or 
office held by him, and thereafter no part of the funds 
appropriated by any Act of Congress for such posi¬ 
tion or office shall be used to pay the compensation of 
such person: Provided, however, That the United 
States Civil Service Commission finds by unanimous 
vote that the violation does not warrant removal, a 
lesser penalty shall be imposed by direction of the 
Commission: Provided further, That in no case shall 
the penalty be less than ninety days’ suspension with¬ 
out pay: And provided further, That in the case of any 
person who has heretofore been removed from the 
service under the provisions of this section, the Com¬ 
mission shall upon request of said person reopen and 
reconsider the record in such case. If it shall find by 
a unanimous vote that the acts committed were such as 
to warrant a penalty of less than removal it shall 
issue an order revoking the restriction against re¬ 
employment in the position from which removed, or 
in any other position for which he may be qualified, 
but no such revocation shall become effective until at 
least ninety days have elapsed following the date of 
the removal of such person from office. 

(c) At the end of each fiscal year the Commission 
shall report to the President for transmittal to Con¬ 
gress the names, addresses, and nature of employment 
of all persons with respect to whom action has been 
taken by the Commission under the terms of this 
section, with a statement of the facts upon which 
action was taken, and the penalty imposed. 
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Regulations 

1. Section 9.103 of the Regulations of the Gvil Service 
Commission, 5 C.F.R. § 9.103 (1949 ed.), provides as follows: 

Procedure in separating employee serving a proba¬ 
tionary or trial period, (a) Any person serving a pro¬ 
bationary or trial period shall be given a full and fair 
trial in the performance of the duties of the position to 
which appointed. If the performance of his duties or 
his conduct is not satisfactory to the agency his services 
shall be terminated by notifying him in writing of the 
reasons for his separation and of its effective date. 
The Retention Preference Regulations (Part 20 of this 
chapter) shall be followed whenever a probationer’s 
separation is caused by reduction in force. 

2. Navy Gvilian Personnel Instructions 45. 5-2, provides 
as follows: 

Procedure “A.” 

a. Coverage .—Applicable to employees who: 

(1) have part-time appointments and have not 
completed the hourly equivalent of one calendar 
year of full-time service, or 

(2) have temporary appointments, or 

(3) are serving a probationary or trial period, or 

(4) occupy Schedule A or B positions determined 
by the Commission to be of a confidential or policy 
making character as designated by the Commission 
(see Section 6.1 (f) of Civil Service Rule VI, Chap¬ 
ter Z-l of FPM), even though possessing permanent 
competitive status, or 

(5) occupy Schedule A or B positions and have 
not completed 12 months of current continuous Fed¬ 
eral employment. 

b. Discussion with employee .—Before action is taken 
against an employee listed in a above, the line official 




having authority to effect such action, or his desig¬ 
nated representative, will hold an informal discussion 
with the employee at which he will be advised of the 
specific instances of misconduct, dereliction of duty, 
or unsatisfactory performance of duty with which he 
is charged. He will be permitted to reply and present 
his side of the case. The line official shall make such 
inquiry or investigation as he considers necessary to 
assure himself of the facts in the case. The employee 
will be advised of the decision at the discussion if prac¬ 
ticable. (Neither the Industrial Relations Officer nor 
Civilian Personnel Officer and members of their staffs 
nor Shop Personnel Supervisors shall conduct these 
discussions, although they may be present.) 

c. Summary. —A brief summary of the charges, 
statements made by the employee and management 
officials, and the decision will be filed in the activity 
and a copy thereof will be given to the employee upon 
request. 

d. Notice. —The employee shall be notified in writ¬ 
ing of the reasons for his suspension, demotion or re¬ 
moval and of its effective date. 

e. Personnel action form. —An appropriate person¬ 
nel action form will be prepared, including on it the 
reasons for the action. 

/. Suspensions pending decisions. —See NCPI45. 5-6. 

g. Cases involving unsuitability or failure to be 
cleared for “sensitive” duties. —See NCPI 45. 9. 

3. Civil Service Commission Rule IV, 5 C.F.R. §§ 4.1-4.4 
(1949) provides as follows: 

§ 4.1 Prohibition against political activity. Persons 
in the executive branch shall retain the right to vote 
as they choose and to express their opinions on all 
political subjects and candidates, but such persons 
shall not use their official authority or influence for the 
purpose of interfering with an election or affecting 
the result thereof. Persons occupying positions in the 
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competitive service shall not take any active part in 
political management or in political campaigns except 
as may be provided by or pursuant to statute. 

§4.2 Attempting to secure withdrawal from com¬ 
petition. The Commission is authorized to take such 
disciplinary action as it deems appropriate whenever 
it finds that any person has influenced another person 
to withdraw from competition for any position in the 
competitive service for the purpose of either improv¬ 
ing or injuring the prospects of any applicant for ap¬ 
pointment. 

§4.3 Method of filling vacancies. In his discretion 
an appointing officer may fill any position by appoint¬ 
ment through the competitive system from a certificate 
of eligibles issued under authority of the Commission, 
or by promotion, demotion, reassignment, transfer, 
reinstatement or restoration in accordance with the 
Civil Service Regulations. He shall exercise his dis¬ 
cretion in all personal actions solely on the basis of 
merit and fitness and without regard to political or 
religious affiliations, marital status, or race. 

§4.4 Personnel reports. Each agency shall report 
to the Commission, in such manner and at such times 
as the Commission may prescribe, such personnel in¬ 
formation as it may request relating to positions and 
officers and employees in the competitive service or 
excepted from the competitive service by statute or 
Executive order, whether permanent, indefinite, tem¬ 
porary, or subject to contract. 

4. Section 9.105 of the Regulation* of the Civil Service 
Commission, 5 C.F.R. § 9.105 (1949), provides as follows: 

§ 9.105 Authority of Commission to investigate sep¬ 
arations, suspensions, reassignments, or demotions, 
(a) Except as required by section 14 of the Veterans ’ 
Preference Act, the Commission shall not investigate 
or review the sufficiency of the reasons for removal, 
suspension, reassignment, or demotion of an employee. 
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(b) The Commission may investigate the removal, 
suspension, reassignment, or demotion of an employee 
when such employee establishes a prima facie case 
that: 

• • • • • 


(2) The removal, suspension, reassignment, or de¬ 
motion was made for political reasons, except as may 
be required by law, or for religious reasons, or re¬ 
sulted from discrimination because of marital status 
or race. 
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y. 
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PETITION OF APPELLEE FOR REHEARING 


Pursuant to Rule 26(a) of this Court, appellee respect¬ 
fully petitions for a rehearing in this case. The judgment 
of tins Court was entered April 19, 1956; leave for filing 
this petition out of time is requested by motion submitted 
herewith. 


STATEMENT 

Appellant, employed as an engineering draftsman at the 
New York Naval Shipyard, was dismissed during his pro¬ 
bationary period. The notice of removal stated the 
following: 

You were given an indefinite appointment as Engi¬ 
neering Draftsman, GS-4, on 25 May 1953, subject to 
satisfactory completion of a trial period of one year, 
including investigation with satisfactory results. In¬ 
vestigation has disclosed that you and your wife regis¬ 
tered under the American Labor Party; that your wife 
was the Recording Secretary of an organization which 
has been designated by the Attorney General of the 
United States pursuant to Executive Order 10450; and 
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that her name appeared in two articles of a Communist 
front publication. Yon were given written interroga¬ 
tories and subsequently orally interviewed. Your 
explanations were considered but not deemed satis¬ 
factory. 

Accordingly, your appointment will be terminated 
at the dose of business on the date shown in item 6 
above [April 9, 1954]. 

The agency did not comply with the formal procedures set 
up by the Act of August 26, 1950, 5 U.S.C. 22-1, et seq.. 
Public Law 733, 81st Cong., 2d Sess., and Executive Order 
10450 promulgated thereunder. After an unsuccessful 
attempt to appeal to the Civil Service Commission, appel¬ 
lant sued for reinstatement, and upon the district court’s 
dismissal of the suit for failure to state a cause of action, 
brought this appeal. 

This Court, in its opinion filed April 19, 1956, reversed 
the district court and ordered appellant’s reinstatement as 
a probationary employee.^ implicit in the court’s opinion 
is a holding that appellSS was dismissed for security rea¬ 
sons. The court held that Public Law 733 and Executive 
Order 10450 governed the suspension and dismissal for 
reasons of national security of all civilian officers or em¬ 
ployees of the Government, including probationary employ¬ 
ees, and concluded that since the procedures there provided 
had not been followed in effecting appellant’s dismissal 
for security reasons, he had been improperly dismissed 
and therefore was entitled to reinstatement 

After careful examination of this decision and consulta¬ 
tion with the various agencies concerned, the Solicitor 
General determined not to seek certiorari. On May 24, 
1956, the opinion and certified copy of this Court’s judg¬ 
ment issued to the district court On May 31, 1956, the 
district court issued judgment for Haynes, directing his 
reinstatement. On June 18, 1956, Haynes was reinstated 
as a probationary employee and immediately, upon his own 
request, was placed in a leave without pay status. 

On June 11, 1956, the Supreme Court rendered its deci¬ 
sion in Cole v. Young , No. 442, reversing this Court’s 
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determination in that ease ( U.S. App. D.C. , 226 
F. 2d 337) and holding that Pnblic Law 733 and Executive 
Order 10450 applied only to those employees who occupied 
positions deter mine d by the agency head to be “sensitive” 
(Slip Op., p. 14). In light of that decision, the procedure 
prescribed by Public Law 733 and Executive Order 10450 
applies validly only to a limited number of positions and 
not to all civilian positions in the Government as the pres¬ 
ent decision in this case holds. In these circumstances it 
would seem both necessary and desirable that the prior 
opinion, and, if necessary the judgment, of this Court be 
revised to conform with the Supreme Court’s decision in 
Cole v. Young. 

GROUNDS FOR REHEARING 

1. This Court’s opinion, and possibly its judgment in 
the instant case, is inconsistent with the Supreme Court’s 
decision in Cole v. Young , No. 442, June 11,1956. 

2. This case is not moot 

DISCUSSION 

1. The opinion in the instant case, as it now stands, is 
inconsistent with the Supreme Court’s decision in Cole v. 
Young , and specifically it is possible, in light of that 
decision, that appellant has been improperly ordered re¬ 
stored to duty. 

a. This Court’s decision in the instant case, apparently 
relying upon its prior decision in Cole v. Young ( TJ.S. 
App. D.C. , 226 F. 2d 337), as to the scope and applica¬ 
bility of Public Law 733 and Executive Order 10450, would 
require the application of the procedures established by 
that law and that order to all employees who are suspended 
or dismissed for reasons of national security irrespective 
of the nature of the position they occupy. Since the statute 
and Executive Order now have been interpreted by the 
Supreme Court as applying only to the occupants of those 
positions which have been determined by the agency head 
to be “sensitive”, the broad scope of the present decision 
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in this case is no longer sustainable. In those circum¬ 
stances we submit that it is desirable that this Court recast 
its opinion in conformance with the Supreme Courts deci¬ 
sion so that future administrative action may conform 
therewith. 

b. The Supreme Court in Cole v. Young restricted the 
application of Public Law 733, and Executive Order 10450 
promulgated thereunder, to employees who occupy “sen¬ 
sitive” positions (Slip Op., p. 14), and ordered the em¬ 
ployee’s reinstatement in that case on the express ground 
that no administrative finding had been made that he occu¬ 
pied such a position (Slip Op., pp. 19-20). In the instant 
case, no reference is made to this Court’s opinion as to 
whether appellant occupied a “sensitive” position, and 
indeed the record in this case is bare of any finding on this 
question. 1 Although it may be that appellant was in fact 
a “sensitive” employee, it seems clear that a determination 
to this effect—probably an administrative one—is necessary 
in order to sustain the validity of the instant decision. 2 

2. This case is not moot. 

a. Appellant received his indefinite appointment as an 
engineering draftsman on May 25, 1953, subject to a one- 
year trial period. His appointment was terminated at the 
close of business April 9,1954, 45 days prior to the end of 
the probationary period. Although appellant, pursuant to 
order of the district court dated May 31,1956, was restored 
to duty as a probationary employee, he immediately went 
on leave without pay at his own request, and, accordingly, 
still has approximately 44 days to serve as a probationary 
employee. The fact of appellant’s reinstatement has in no 

1 The district court, in its opinion from the bench, had observed in connec¬ 
tion with appellant’s work as an engineering draftsman in a large Navy 
Yard, “One can’t conceive of a more sensitive position.” It is highly 
doubtful that this comment constitutes an adequate substitute for a * ‘ deter¬ 
mination by the agency head” so as to bring appellant within the statute 
as construed by the Supreme Court. 

2 The nature of such a determination is a question still to be determined 
as a result of the Cole decision; and this Court might upon rehearing find it 
appropriate to cast some light on this problem. 


sense deprived this Court of its power to grant appellee’s 
petition for rehearing; at any time prior to the commence¬ 
ment of the new term—and perhaps even later—it can 
recall its opinion and certified copy of judgment upon which 
the district court’s order of reinstatement was based, and 
substitute a new order and judgment Cyclopedia of Fed¬ 
eral Procedure §§ 69.12-69.14 (3d Ed., 1952); Pratt v. Pratt, 
56 App. D.C. 336,15 F. 2d 735; Utah Power <& Light Co. v. 
United States, 242 Fed. 924 (C.A. 8); cf. Thomsen v. Cagser, 
243 U.S. 66, 82-83. 

b. Moreover, it is plain that despite appellant’s rein¬ 
statement, a “real and ripe controversy remains” with 
respect to his right to back pay, sufficient in itself to sustain 
the continuing jurisdiction of this Court. Burrell v. Martin, 

U.S. App. D.C. , 232 F. 2d 33, 37-39. 

c. Finally, appellee’s time for petitioning for a writ 
of certiorari has not yet expired. The decision of this 
Court was entered April 19,1956, and the ninety-day period 
for applying to the Supreme Court for a writ of certiorari 
does not expire until July 18, 1956. Until the time for 
applying for certiorari has expired, the Supreme Court can 
always by appropriate order modify or reverse the judg¬ 
ment of this Court, notwithstanding the fact that the opin¬ 
ion and certified copy of judgment have issued to the district 
court. Aetna Casualty & Surety Co. v. Flowers, 330 U.S. 464; 
Carr v. Zaja, 283 U.S. 52; The Conqueror, 166 U.S. 110. 
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CONCLUSION 

For the reasons set forth above, we respectfully submit 
that a rehearing should be granted in the above case. 

Geobge Cochban Doub, 

Assistant Attorney General, 

Oliver Gasch, 

United States Attorney, 

Paul A. Sweeney, 

Robert S. Gbeen, 

Attorneys, Department of Justice, 

July 1956. 

I hereby certify that the foregoing petition for rehearing 
is presented in good faith and not for the purpose of delay. 

/s/ Paul A. Sweeney 
Paul A. Sweeney 
Attorney, Department of Justice . 
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APPELLANTS ANSWER TO PETITION FOR REHEARING 


By its order dated August 22,1956, this Court permitted 
appellee to file a petition for rehearing, time having ex¬ 
pired. Appellee opposes that petition for the reasons 
stated below. 


THE PETITION SEEKS A PURELY ADVISORY OPINION FROM 

THIS COURT 

What appellee seeks is “that the prior opinion, and, if 
necessary the judgment, of this Court be revised to con¬ 
form with the Supreme Court’s decision in Cole v. Young.” 1 
(Petition for Rehearing, p. 3). However, if, as we eub- 

1 No. 442, October term, 1955, decided Jane 11, 1956, 351 U.S. 536. 

j 

i 


i 

i 

i 


MG 31 195$ | 


2 


mit, the judgment of this Court would in fact remain un¬ 
affected by any such reconsideration, then appellee seeks 
a purely advisory opinion from this Court. It requires 
no citation for the rule that such an opinion is beyond 
the power of a federal court to render, if indeed it would 
not in this case also amount to a usurpation of the Supreme 
Court’s own prerogatives. 

We think that to grant the petition would result in a 
“purely advisory opinion” for the following reasons: 

(a) There Is in Fact No Conflict Between This Court's Opinion 
and Cole v. Young. The Court Below Determined That 
Appellant's Position in the Navy Department Was Sensi¬ 
tive and the Appellee Ratified That Finding. 

In his ruling from the bench dismissing the complaint 
below, District Judge Kirkland stated (J.A. 33, 34): 

“. . . the court finds as a fact that Mr. Haynes was 
being employed in a highly technical position with 
one of the largest Navy Yards that the United States 
Navy has. If it is not larger than Norfolk or Mare 
Island, California, it is certainly comparable to them. 
One can’t conceive of a more sensitive position.” 

The District Judge went on to conclude that appellee 
through his agent, the admiral in charge of the yard, “was 
fully justified in dismissing this man even for security 
reasons.” (J.A. 34) 

This finding, as well as the related conclusion, was un¬ 
questionably based not only on the known nature and loca¬ 
tion of appellant’s job, but upon appellee’s own tacit con¬ 
cession that the job was in fact sensitive. 2 

In any event, appellee adopted that finding both by his 
failure to argue to this Court the ground upon which rehear- 

2 In the District Court, appellee cited P.L. 733 (64 Stat. 476, 5 U.8.C. 
22-1), the basic security statute, as authority for appellant’s termination. 
(See District Court file in C.A. No. 4861-54, Memorandum in Support of 
Motion to Dismiss, filed December 8, 1954.) 
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I 
i 

i 

ing is now sought, viz, that appellant’s job may not have 
been determined to be sensitive, and indeed by his clear 
statement in his brief to this Court that the job was in 
fact sensitive: 

i 

“These facts (alleged in the complaint) establish 
rather that the moving consideration was a determina¬ 
tion by the Shipyard Commander on the basis of a 
combination of facts, of which past registration in 
the ALP was only one, that appellant was unsuitable 
for appointment (sic) at this highly sensitive military 
establishment.” (Brief for Appellee, p. 16) 

Therefore, whether or not he had formally designated 
appellant’s position in terms of sensitivity, appellee, whose 
duty it was to decide that question in view of Cole 
v. Young, supra, did state to this Court his conclusion 
that it was a sensitive post, as had been found by the 
Court below. While better administrative practice might 
have counselled an earlier announcement of that decision 
by appellee, he is in no position to complain on that score. 
Consequently, it lies poorly for appellee to raise the ques¬ 
tion now in order to secure a new hearing from this Court. 
Indeed, we think he is estopped to do so, and that 
in any event the record supports the conclusion that he 
determined that appellant’s job was sensitive well prior 
to this Court’s judgment of April 19, 1956. There is 
therefore no conflict with the Supreme Court’s opinion in 
Cole v. Young and a rehearing here would not affect the 
April judgment. 

i 

(b) Appellee, Having Complied With the Judgment of This 
'Court, Cannot Now Attack It on the Grounds Stated. The 
. Judicial Power of This Court Has Been Exhausted in the 
Instant Case. 

i 

Pursuant to the judgment of this Court, the District 
Court on remand ordered appellant restored to his posi¬ 
tion in the Navy Department and appellee has complied 
with that order. Appellant voluntarily chose to resume 
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his former post and go at once on leave without pay. That, 
of course, did not reopen the controversey previously de¬ 
cided here. Nor does the fact that appellant’s proba¬ 
tionary period has not yet expired do so. Appellant is 
entitled to his present position and status, excepting that 
he may be proceeded against to be terminated in accord¬ 
ance with applicable legal authority; this Court’s opinion 
of April 19, 1954; was founded upon that premise. Ap¬ 
pellant now has the full relief which he requested in his 
complaint.* 

While the case may not be technically moot, therefore 
(see, however, Schneider v. Kessler, 3rd Cir., 97 F. 2d 542), 
it is too late for appellee to seek to reopen it on a purely 
legal ground not previously presented to the Court. If 
the judicial power of this Court is not now exhausted, it 
is hard to see how greater finality could be achieved short 
of appellant’s death. There must be an end to litigation 
short of that eventuality, however. We submit that it 
has been reached and passed here, and that therefore to 
grant a rehearing now would be to exhume a dead con¬ 
troversy and give it only artificial life. 4 


3 Of course, we do not intend to say that he is safe from further harass¬ 
ment. It is true that appellee has wrongfully refused to grant appellant 
the net back pay to which he is entitled under Public Law 733, 5 U.S.C. 22-1. 
However, the complaint did not, and could not have, sought a declaration of 

his right to such pay. Burrell v. Martin , - 1J.S. App. D.C. -, 232 

F. 2d 33, 38, 39, supports rather than opposes that conclusion. In any 
event, appellee could not assert such wrongful conduct as a basis for reclaim¬ 
ing the jurisdiction of this Court, and appellant has not done so. Yet, 
if the case should be reopened on other grounds and again decided in appel¬ 
lant’s favor, this Court might find it appropriate in accordance with the 
Burrell case to comment on this question and thus avoid needless and ex¬ 
pensive future litigation elsewhere. 

4We concede, of course, this Court’s power to recall its mandate prior 
to the beginning of the next term, but the question to our minds is one of 
legal propriety, not formal power. See also Schooler v. Schooler, 173 F. 2d 
299, 84 TT.S. App. D.C. 147, quoted in text, part 2, hereafter. 


5 


(c) Assuming Conflict Between This Court's Opinion and the 
Supreme Court Decision in Cole ▼. Young, the Judgment 
of This Court Would Nonetheless be the Same After a 
Rehearing. 

Assuming that upon rehearing, appellee might now de¬ 
cide that he previously erred and that the job of engineer¬ 
ing draftsman in the Brooklyn Navy Yard is not in fact 
“sensitive”—an assumption which we believe to be purely 
hypothetical—the judgment of this Court would not be 
altered, we think. Appellant’s dismissal on the grounds, 
under the circumstances, and by the procedure alleged in 
his complaint was in any event invalid for the reasons 
previously stated to this Court. [See Brief for Appel¬ 
lant, pp. 14-24; Appellant’s Reply Brief, pp. 4-11; and 
Appellant’s Statement in Opposition to Appellee’s Motion 
to File a Petition for Rehearing, Time Having Expired, 
pp. 2-4. In addition, there would be presented the new 
question of whether, following upon Cole v. Young , supra, 
existing general civil service authority would support a 
security firing under the alleged circumstances from a 
“non-sensitive” position, i.e. one not covered under Public 
Law 733.] Without restating those reasons here, we sub¬ 
mit that even if the present petition had surface merit a 
rehearing could at best only provide a new opinion upon 
the same judgment, and such an opinion would be purely 
advisory on non-decisive issues. 

IL 

THE GROUND UPON WHICH REHEARING IS SOUGHT IS 
LEGALLY AND EQUITABLY DEFICIENT 

In view of the foregoing, it seems evident that there 
is no proper ground shown in appellee’s petition for 
rehearing this appeal. 

What that petition does reveal, however, is appellee’s 
intent to use this case as a device for “casting some light” 
on certain aspects of the Supreme Court opinion in Cole 
v. Young. In a real controversy in the proper posture, 
those questions might be put in issue. This is no longer 


6 


such a controversy nor in such a posture, for the rea¬ 
sons stated above. On the ground shown here, in view of 
appellee’s prior concession as to the sensitivity of appel¬ 
lant’s former position, we think it may be respectfully 
suggested that it would be inappropriate for this Court 
to seek to construe the Supreme Court’s words, partic¬ 
ularly when appellee is not foreclosed from seeking re¬ 
view by that court, if he believes the tendered issue war- 
amts that course. 5 

Finally, mindful that that issue is meaningful only on 
the hypothesis that appellee would in fact contradict his 
prior position before this Court (see text, part 1(a) above), 
and declare appellant’s Navy Yard post “not affected 
with the national security”, we believe this Court’s state¬ 
ment in Schooler v. Schooler, 173 F. 2d 299, 303, 84 U.S. 
App. D.C. 147, 151, is apposite. There appellants sought 
a rehearing because of evidence of record (not putative 
evidence, as is the case here) allegedly overlooked in the 
prior hearing. The Court, with one judge dissenting, said 
(ibid): 

“The error now asserted is not plain and was not 
brought to our attention until after we had considered 
and decided the case. Both fairness to appellees and 
our obligation to other litigants require that we should 
not permit this appeal, after it has been presented and 
lost on one basis, to be presented again on an opposite 
basis. The petition for rehearing is therefore denied. ’ ’ 

We submit that it should be denied in this case also. 

James H. Heller 
David I. Shapiro 

Of Counsel: Attorneys for Appellant 

Dickstein, Shapiro & Friedman 
New York, New York 

sOn June 13, 1956, Mr. Justice Black extended appellee’s time for filing 
a petition for writ of certiorari to and including September 15, 1956, albeit 
that extension was premised upon the instant petition. We express no opinion 
on whether this essentially new issue could be first presented on certiorari 
any more than it can be on rehearing. 



